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BULGARIA*®

INTRODUCTION

The Republic of Bulgaria is situated on the west coast of the
Black Sea, with Romania to the north, Greece and Turkey to the
south, and the former Yugoslavia to the west. It has a population
of approximately eight million, placing it in the same category as
Austria, Belgium, Hungary, and Sweden in terms of population
size. After World War 11, state industrialization policy promoted
the growth of urban centers; however, more than one-third of the
population continues to live in rural areas.

Bulgaria had a communist form of government with only
one legal political party, the Communist Party, from 1946-1990.
As discussed below, a new Bulgarian Constitution was adopted
early in 1990 to allow a multi-party political system.

Bulgaria has concentrated its resources on the development of
certain industries, such as the production of mechanical handling
equipment, pharmaceuticals, electrical engineering products, and
electronics. Bulgaria’s initial efforts to make the transition to a
market economy were slow to take effect, so state-dominated
industry continued to be the driving force of the national econ-
omy, accounting for about two-thirds of its economic output and
employing nearly 40 percent of the working population in the
late 1990s. By 2001, Bulgaria’s continuing efforts to make the
transition to a market economy were more successful. As a result
of the ongoing privatization process, state-dominated industrial

*Assen A. Djingov and Kalina Tchakarova, Djingov, Gouginski, Kyutchukov and
Velichkov, Sofia, Bulgaria.
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enterprises are no longer the driving force of the national econ-
omy, although they continue to employ a significant number of
individuals.

In 2004, Bulgaria successfully completed accession nego-
tiations with the European Union (EU), and on April 25, 2005,
signed the Accession Treaty. During 2006, a number of consti-
tutional and legislative amendments were enacted (some becom-
ing effective as of the accession date), aimed at approximating
Bulgarian law to the laws of the EU.

Bulgaria became an EU Member State on January 1, 2007.
Consequently, the EU regulations (including those in the field of
employment and social security), became directly applicable in
Bulgaria.

A. Constitution

The new Constitution of the Republic of Bulgaria, adopted
on July 13, 1991,' reflects the aspiration to move from totalitar-
ian political and economic control to a democratic free market
society. The Constitution transformed the state into a parliamen-
tary republic with plural political power and an economy based
on free-market economic initiative. The tripartite form of gov-
ernment in Bulgaria established by the Constitution consists of
a legislative, executive, and judicial branch, each with its powers
checked by the Constitutional Court.>

Under the new Constitution, the protection of investments
and economic activities of Bulgarian and foreign, natural, and
legal persons is declared to be a fundamental principle of law.?
The Constitution expressly states that the national economy is
based on free economic initiative and guarantees equal rights for
all citizens and legal entities to engage in economic activities.*
The Constitution further declares that private property rights are

'CONSTITUTION OF THE REPUBLIC OF BULGARIA OF 1991 [hereinafter CONST.],
published in Darjaven Vestnik (DV) No. 56 (1992).

2G. CURTIS, BULGARIA: A COUNTRY STUDY 2 (1993).

3CoNST. art. 19(3).

4Id. art. 19(1).
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“inviolable and guaranteed by law.”> As the basic law of the coun-
try, the new Constitution allows a greater degree of democracy,
freedom, autonomy, and creativity than existed under the prior
constitution.® The Constitution also fosters the progressive devel-
opment of Bulgarian labor legislation.

1. Form of Government

The Constitution provides for a republican form of govern-
ment led by a President directly elected by universal suffrage for a
five-year term. The Bulgarian legislature, the National Assembly,
is a unicameral body consisting of 240 elected numbers. The
National Assembly elects the Council of Ministers, the highest
administrative body in the government.

2. The Courts

The Constitution also establishes an independent judiciary
and a Constitutional Court. The Supreme Court is located in the
capital, Sofia. Trial courts are sited on a town or city basis and
appellate courts on a regional (county) basis. Special courts are
established for the military.

Justice in the Republic of Bulgaria is administered by the
Supreme Court of Appeals, the Supreme Administrative Court,
the District Court of Appeal (regional and military), and the appel-
late and trial courts.” The Supreme Court of Appeals provides
ultimate judicial supervision over the accurate and equal applica-
tion of the laws of all courts.® The Supreme Administrative Court
provides ultimate judicial supervision over the accurate and equal
application of the law in the administrative justice system. This
includes, for example, the authority to rule on disputes concern-
ing the legality of acts promulgated by the Council of Ministers
and individual ministers.’

°Id. art. 17(1), (3). The Constitution imposes restrictions on the private acquisition
of land by foreigners, however. Id. art. 22(1).

V. MRACHKOV, BULGARIA LABOR LAw 40 (1995).

"CoNST. art. 119.

81d. art. 124.

°Id. art. 125(1), (2).
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As a general rule, the trial courts have original jurisdiction,
and their decisions may be appealed to the District Court of Appeal
and the Supreme Court. This is the so-called “full tier system™:
the trial court, District Court of Appeal, and Supreme Court. The
“two-tier system” refers to cases in which the District Court of
Appeal decision is final and not appealable to the Supreme Court.

The Constitutional Court interprets the Constitution and
rules on requests to decide the constitutionality of any law or legal
act passed by the National Assembly or the President. Should a
discrepancy between a law and the Constitution be found, the
Supreme Court of Appeals or the Supreme Administrative Court
will submit the matter to the Constitutional Court.' In addition,
the Constitutional Court: (1) settles disputes over the respec-
tive jurisdiction of the National Assembly, the President, and the
Council of Ministers, and disputes between local self-governments
and central executive bodies; (2) rules on the constitutionality of
international treaties signed by the Republic of Bulgaria (prior to
ratification); (3) determines the consistency between Bulgarian
laws, universally accepted standards of international law, and the
international treaties to which Bulgaria is a signatory; (4) issues
opinions on disputes concerning the constitutionality of political
parties and associations, the legality of elections of the President,
the Vice-President, and national representatives; and (5) issues
rulings on charges formulated in the National Assembly against
the President or the Vice-President.'!

B. Labor Law Reforms

1. Traditional Bulgarian Labor Law

Employment and labor relations in Bulgaria traditionally
have been dominated by the central government, with the rights
and obligations of individual employees, organized labor, and
management established by statute. The traditional Bulgarian
system that prevailed during the communist era allowed some
involvement of employees in governing their relationship with

7d. art. 150(2).
Id. art. 149.
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employers, but strong national labor federations dominated col-
lective representation.

The last major revision of the Bulgarian Labor Code to take
place before the post-communist reform movement that began in
1989 was the 1986 Labor Code, regulating both individual and
collective labor contracts.

2. Post-Communist Era

During the 1990s, a number of changes in Bulgarian labor
law occurred in the following areas:

* regulation of unemployment benefits;
* settlement of collective labor disputes; and
» amendments to the 1986 Labor Code. '

Labor Code amendments adopted during the 1990s intro-
duced new concepts and substantially changed the nature of
Bulgarian labor law, reflecting the ongoing transition to a more
democratic and decentralized social system and market economy. '
With these amendments, labor law in the 1990s was characterized
as a mixture of traditional conservative norms, combined with a
modest attempt to free the system from the existing bureaucracy
and centralized governmental control.

One of the principal purposes of the labor laws is to set min-
imum standards for labor protection from which the parties to
individual and collective labor contracts may deviate by mutual
agreement. To this extent, the labor law permits freedom of con-
tract. However, despite the democratic trend reflected in the latest
amendments to the Labor Code, there remain certain imperative
legal norms that are not subject to negotiation by the parties in
either individual or collective labor contracts. Examples include
provisions on termination of the employment relationship,
employees’ disciplinary responsibility, and financial liability of
the employee and the employer.'*

12V. MRACHKOV, BULGARIA LABOR LAW 39 (1995).

BId. at 42.

“Termination is discussed below at LF., discipline at LE., and financial liability
of employees at L.E.8.
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Over the past few years, Bulgarian social policy and employ-
ment law have gradually been developing toward conformity with
internationally accepted standards and the European Union’s
requirements.

In the period between 2001 and 2012, various labor law
amendments were introduced. Certain legislative pieces were
replaced, and new legislative acts were adopted. These amend-
ments were initiated so as to further develop and regularly accom-
plish the required harmonization of Bulgarian labor legislation
with the cumulative body of EU law. The thrust of these changes
has been the development of a more precise legal framework and
a more strict regulatory policy in areas such as the following:

* individual employment relationships;

* collective bargaining;

* encouragement of employment;

e antidiscrimination;

* social and health security;

* guaranteeing employee payments in case of bankruptcy of
the employer;

* healthy and safe working conditions;

* information and consultations with employees;

* family allowances;

* social assistance.

C. Sources of Labor Law

1. National Sources

In addition to the Constitution, Bulgarian labor law currently
is contained in a variety of normative acts issued by different
state institutions and agencies. These acts can be categorized as
follows:

* Laws of the National Assembly (the legislative body);

* Decrees adopted by the former State Council (which con-
trolled until April 1990);

* Regulations and Ordinances promulgated by the Council
of Ministers; and

* Instructions issued by the Council of Ministers.
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Fundamental pieces of legislation that regulate labor law
relations at a national level include the following:

e Labor Code;?

* Law on the Settlement of Collective Labor Disputes;'®

» Law on Safe and Healthy Working Conditions;"’

* Law on Encouragement of Employment;'®

» Law on Protection Against Discrimination;"

* Law on the Guaranteed Payment of Employees in Case of
Employer Bankruptcy;? and

* Law on Diplomacy.*

A number of secondary legislative acts such as ordinances
and regulations provide detailed regulation in this area.

2. International Sources

International agreements and treaties to which Bulgaria is
a party supersede domestic law. As discussed below, Bulgaria is
a member of a number of international organizations affecting
labor and employment law.

a. European Union Membership

Bulgaria signed the EU Accession Treaty on April 25, 2005,
and became an EU Member State on January 1, 2007. As aresult, a
number of EU regulations in the sphere of employment and social
security law became directly applicable, i.e., they took immedi-
ate effect in Bulgaria in the same way as a national instrument,
without need for any further action on the part of the national
authorities.?

5See 26 STATE GAZETTE (Apr. 1, 1986).

16See 21 STATE GAZETTE (Mar. 13, 1990).

7See 124 STATE GAZETTE (Dec. 23, 1997).

8See 112 STATE GAZETTE (Dec. 29, 2001).

¥See 86 STATE GAZETTE (Sept. 30, 2003).

20See 37 STATE GAZETTE (May 4, 2004).

2See 78 STATE GAZETTE (Sept. 28, 2007).

ZFor a discussion of EU regulations, see the chapter on the European Union, in
the Introduction at D.1.a., in Volume IA, Part 1.
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In addition, in 2007, the National Assembly ratified the
European Social Charter, signed by the Republic of Bulgaria on
September 21, 1998.%

b. International Labour Organization

Bulgaria has ratified certain International Labour
Organization (ILO) conventions, including those on Freedom
of Association and Protection of the Right to Organize* and the
Right to Organize and Collective Bargaining.? In 2002, Bulgaria
ratified Convention No. 183 of the ILO, on the Protection of
Maternity and, in 2003, ratified Convention No. 180 of the ILO, on
the Seafarer’s Hours of Work and Manning of Ships Convention,
1996.%° In 2005, the Bulgarian National Assembly ratified ILO
Convention No. 181 on Private Employment Agencies, which
completely reshaped the legal framework for private employment
agencies in Bulgaria and became effective on March 24, 2006.%
The National Assembly also ratified ILO Convention No. 173
on the Guaranteed Payment of Employees in Case of Employer
Bankruptcy, which took effect in Bulgaria on September 27,
2005.% In 2006, the National Assembly ratified ILO Convention
No. 156 on the Equal Opportunities and Equal Treatment of
Employees of Both Genders Having Family Obligations.?

In 2009, the National Assembly ratified ILO Convention
No. 177 on Home Work,*® The Marine Labor Convention,?'

238ee 12 STATE GAZETTE (Feb. 6, 2007). For a discussion of the European Social
Charter, see the chapter on the European Union, in the Introduction at B.3., in Volume
IA, Part 1.

**International Labour Organization Convention on Freedom of Association and
Protection of the Right to Organize, 1948 (No. 87). For a detailed discussion of ILO
conventions, see the chapter on the International Labour Organization in Volume IB,
Part 5.

BInternational Labour Organization Convention on the Right to Organize and
Collective Bargaining, 1948 (No. 98).

26See 87 STATE GAZETTE (Oct. 3, 2003).

?See 10 STATE GAZETTE (Jan. 28, 2005).

8See 58 STATE GAZETTE (July 6, 2004). See additional discussion at V.A.12.,
below.

2See 9 STATE GAZETTE (Jan. 27, 2006). See V1., below.

9See 39 STATE GAZETTE (May 26, 2009).

31See 42 STATE GAZETTE (June 5, 2009).
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Convention No. 122 on Employment Policy,** and Convention
No. 102 on Social Security (Minimum Amounts).*

c. Bilateral Treaties

In recent years, the Bulgarian Government has entered into a
number of bilateral agreements with other countries with respect
to employment relationships, particularly regarding employment
of citizens of one country within the other based on the principle
of reciprocity. These bilateral treaties govern, among other things,
the competence for performance of intermediary activities vested
in the Employment Agency of the Republic of Bulgaria. The
Employment Agency is a specialized body within the Ministry of
Labor and Social Policy (see immediately below).

D. Administration of the Labor Laws

1. Government Bodies

The Ministry of Labor and Social Policy promulgates rules
and regulations for the implementation of the labor laws, develops
government policies on unemployment and employment matters,
and protects the national employment market. It also issues ordi-
nances and exercises overall supervision and control with respect
to compliance with labor and employment laws.

Administration of the labor laws is the responsibility of
the General Labor Inspectorate, which is under the Ministry of
Labor and Social Policy. The trade unions also have some over-
sight functions, although their role in this regard is significantly
limited.

By virtue of the Law on Encouragement of Employment,
the Employment Agency was established within the Ministry of
Labor and Social Policy for implementation of state policies on
encouragement of employment and protection of the labor mar-
ket, for providing vocational information and counseling, and for
coordinating employment information and recruitment.

28ee 45 STATE GAZETTE (June 16, 2009).
3See 73 STATE GAZETTE (Sept. 11, 2009).
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2. Administrative Sanctions Under the Labor Code

Pursuant to the Labor Code, compulsory administrative
measures against violations of labor legislation, as well as for
prevention and elimination of the harmful consequences of any
such violations, may be imposed not only by the General Labor
Inspectorate, but by other state bodies and government ministers,
the heads of other central-government departments, and local
government authorities.*

Where it is ascertained that labor is being provided in some
form other than under an employment agreement in order to cir-
cumvent the Labor Code provisions, the existence of the employ-
ment relationship will be declared by a decree issued the labor
inspection control authorities. In making their determination, the
inspection authorities may use all available means of proof. The
inspection authorities will determine the commencement date of
the formation of the employment relationship. This determination
may be made after the death of an employee, even if that death
occurred prior to ascertainment of the Labor Code violation.*

Persons (both natural and legal) who violate the labor laws
may be subject to fines and pecuniary sanctions.*® In particular,
fines and sanctions may be imposed for failure to fulfill the obli-
gations for provision of health and safety at work, for violation
of any other provisions of the labor legislation, or for failure to
act in compliance with a mandatory prescription of an authority
controlling the observance of the labor legislation.”’

The 2012 Labor Code amendments introduced a number of
changes with respect to administrative sanctions. These changes
include the following:

* “user enterprises,” as defined in the Labor Code,*® were
included in the types of entities that may be subject to
administrative sanctions;>

3Labor Code art. 404, in relation to arts. 400, 401.
BId. art. 405a.

Jd. art. 412a.

YId. arts. 413, 414, 415.

#See 1.C.7., below.

¥Labor Code art. 415f.
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* violations in the manner under which the conclusion of
employment agreements is carried out, their registration,
and the obligation for provision of a copy of the registra-
tion form of the employment contract to the employee®
were expressly excluded from the category of “minor
violations”;*!

* for violations of health and safety conditions, a system
was established for the deposit of fines and penalties to the
social and health security funds;*

* the ban on appealing rulings imposing sanctions for “minor
violations” of the labor laws was revoked;* all rulings are
now subject to appeal;

* the established allocation of funds stemming from imposed
sanctions was revoked;* and

* the General Labor Inspectorate and other state bodies
and government ministers, the heads of other central-
government departments, and local government authorities
were authorized to issue binding instructions to employ-
ers, appointing authorities and officials to transform
employment contracts concluded for part-time work into
employment contracts for normal working time, when-
ever employees appointed under employment contracts
for part-time work actually work longer than contractually
prescribed.®

Another 2012 Labor Code amendment imposed a fine on
individuals who provided labor without an employment con-
tract.*® However, the Constitutional Court declared this provision
unconstitutional .’

40See 1.B.4., below.

4Id. art. 415¢, subsec. 2.

2Id. art. 414.

BId. art. 416(7).

“See id. art. 416(9), (10).

#Id. art. 404(1), subsec. 9.

4See id. art. 414a.

“IDecision No. 7 of 2012, 49 STATE GAZETTE (June 29, 2012).
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3. The Law on Inspection of Labor

The Law on Inspection of Labor, which came into effect
as of January 1, 2009,*® represents the state’s intention to better
regulate the aims and activities of the inspecting authorities. The
Law on Inspection of Labor applies to all executive authorities
and specialized administrative structures that have been assigned
to undertake labor inspection activities. The Law on Inspection
of Labor provides for the creation of the National Council for
Inspection of Labor, a new tripartite body for consultation, coor-
dination, and collaboration on labor inspection.

E. Resolution of Labor Disputes

Articles 357-363 of the Labor Code deal with disputes
between employees and employers over the creation, existence,
implementation, and termination of the employment relation-
ship.* The term “labor disputes” includes disputes between
elected employee information and consultation representatives™
and employers regarding alleged violations of employee repre-
sentatives’ rights.”! This portion of the Labor Code deals with
rights under both individual employment contracts®* and collec-
tive labor contracts.”

The 2012 amendments provide that disputes between
employees assigned by a temporary work agency and the user
enterprise qualify as labor disputes.>*

1. Jurisdiction

Jurisdiction over labor disputes is governed by both the
Labor Code and the Code of Civil Procedure.

4See 102 STATE GAZETTE (Nov. 28, 2008).

“Labor Code art. 357(1).

See II1.A., below.

S'Labor Code art. 357(2).

2See I.A., below.

3See I1.A., below.

5*Id. art. 357(3). For a discussion of temporary agency employment agreements,
see 1.C.7., below.
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a. Trial Courts

Unless a special act confers jurisdiction on another insti-
tution, all labor disputes are within the jurisdiction of the trial
courts and are conducted pursuant to the rules of the Code of
Civil Procedure.” The following individual grievances and labor
disputes are not within the jurisdiction of the trial courts:*®

* dismissal of elected employees in state representative
organizations, public organizations, or political parties and
movements; and

e dismissal of high-level state officials in the Council of
Ministers, in the ministries, committees, agencies, and
other central departments, in sections under the control of
ministries, county managers, and assistant county manag-
ers, and board directors in county administration.

Disputes as to the legality of elections” are heard by the dis-
trict trial court.>®

As far as local jurisdiction is concerned, each employee is
entitled to file a claim against his or her employer before the court
in the region where the employee usually works.*

b. Appeals

Trial court decisions are appealable to the District Court of
Appeal under the regular procedure and rules of the Code of Civil
Procedure,® except as excluded by special laws.

As a general rule, all labor disputes are subject to a three-tier
appeal system in accordance with the provisions of the Code of
Civil Procedure.®' The latter provides that any disputes having as
subject matter: (i) labor remuneration, (ii) wrongful termination
of an employment legal relationship and its revocation, (iii) rein-
statement to a previous position, (iv) compensation for the period

3Labor Code art. 360(1).

*Id. art. 360(2), subsec. 1-2.

See 1.B.7., below.

SLabor Code art. 87.

Code of Civil Procedure art. 114.

80See 59 STATE GAZETTE (July 20, 2007).
®Labor Code art. 360(1).
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during which the employee was unemployed due to the wrongful
termination, as well as (v) amendment of the grounds for termi-
nation, as entered into the work book of the employee are heard
by the civil courts under summary proceeding rules.® Under the
law the summary proceeding rules also apply with respect to
the hearings before the courts of appeal, where the proceedings
before the third instance Supreme Court are conducted under the
standard procedural rules. For all civil disputes, including labor
disputes, a third-level appeal to the Supreme Court is available
if the appealed interest exceeds BGN 5,000% and if the District
Court of Appeal has ruled on a significant issue of procedural or
substantive character, which (i) has been decided in contravention
of Supreme Court practice; (ii) has been decided controversially
by the courts; or (iii) is of importance to the precise application
and development of the law.** The Supreme Court does not re-
examine the facts of a case, but only reviews the interpretation of
the law.

c. Foreign Nationals and Bulgarian Employees Working
Abroad

Labor disputes between employees who are foreign citizens
and employers that are foreign nationals or joint ventures with a
domicile in the Republic of Bulgaria are under the jurisdiction of
the Bulgarian courts, unless otherwise agreed to by the parties.%
Labor disputes between Bulgarian employees working abroad and
their employers are under the mandatory jurisdiction of Bulgarian
courts, and that jurisdiction cannot be modified by agreement.®

©2Code of Civil Procedure art. 310.

SBGN is the ISO currency code for the Bulgarian Leva, the official currency
of Bulgaria. As of July 2013, 1 BGN = 0.67 USD (as per the reference rate of the
Bulgarian National Bank on Aug. 12, 2013).

%Civil Procedure Code art. 280(1).

%Labor Code art. 361.

]d. art. 362.
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2. Procedures

The prosecution of a labor case is free of charge for the
employee,®” who is exempt from paying court costs or taxes, or
any fees for the taking of depositions of experts or witnesses.

3. Statute of Limitations

Article 358 of the Labor Code imposes certain definite
periods within which a labor dispute may be brought before the
courts. These periods are as follows:®

 one month for disputes involving limited financial liability
and to repeal a disciplinary penalty of a “reprimand”;

* two months for labor disputes to repeal a warning of dis-
missal, to appeal a modification in the place of work or
employment assignment, or to challenge a termination of
employment; and

* three years for all other disputes.

These limitations periods begin to run:

e for legal actions regarding revocation of a disciplinary
sanction and for legal actions regarding modification in the
place of work or employment assignment, as from the day
on which the respective order issued by the employer was
served to the employee;

* for legal actions regarding termination of an employment
relationship, as from the day of termination;

* for all other legal actions, as from the day on which the
respective right has become exigible or exercisable;

* for claims in cash, the exigibility is presumed to have
occurred on the day on which payment of the respective
amount should have been made.®

Id. art. 359.
81d. art. 358(1).
Id. art. 358(2).
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F. Class or Group Actions

Under Article 379(1) of the Code of Civil Procedure, a group
claim may be filed on behalf of a group of persons damaged by
the same violation if, due to the character of the violation, the
number of damaged persons cannot be determined precisely but is
subject to determination. There is still no court practice regarding
group claims. However, it is disputable whether group claims will
be found permissible in case of labor disputes because the num-
ber of employees affected by a particular violation can be easily
determined at any time.

G. Extraterritorial Application of Bulgarian Labor Laws

The Code of International Private Law™ and the Labor
Code on the national level, as well as Regulation No. 593/2008
of the European Parliament and of the Council of June 17, 2008
on the law applicable to contractual obligations’ (the “Rome I
Regulation”) on the EU level contain provisions specifying the
law applicable to labor relationships with an international element
(e.g., cases when one of the parties—employer or employee—is
non-Bulgarian). In order to avoid applicability collisions between
the Code of International Private Law and the Rome I Regulation,
the general rule established in the Law on Statutory Instruments’
is applied. This rule explicitly states that if a statutory instrument
collides with an EU regulation, the regulation should be applied.
Therefore priority is given to the Rome I Regulation.”

Under Article 96 of the Code of International Private Law,
the employment agreement must be governed by the law chosen
by the parties, on the condition that the parties’ choice of law
does not deprive the employee of the protection he or she enjoys
under the mandatory rules of law that would normally apply in
the absence of a choice of law. In other words, the parties to an
employment relationship of international character may choose a

See 42 STATE GAZETTE (May 17, 2005).

""European Parliament and Council Regulation 593/2008/EC on the law appli-
cable to contractual obligations (June 17, 2008) (Rome I).

2See 27 STATE GAZETTE (Apr. 3, 1973).

For additional discussion, see LI., below.



I BULGARIA 10-17

non-Bulgarian law to govern their labor relationship, but in case
the work is performed within the territory of Bulgaria, mandatory
Bulgarian labor law rules must always be considered.

In the event that labor is not performed on Bulgarian terri-
tory, Bulgarian law could still apply outside the country in the
absence of a chosen applicable law (or in case the employment
agreement lacks an international element allowing for the choice
of law). Pursuant to Article 10 of the Labor Code, employment
relationships with Bulgarian enterprises abroad must be governed
by Bulgarian law unless otherwise specifically provided for by
law or international treaty. Bulgarian law must also be applied
to employment relationships of Bulgarian citizens seconded
abroad to foreign enterprises or to enterprises with Bulgarian
and foreign participation, as well as to relationships with foreign
persons working in Bulgaria. If the parties have not chosen the
applicable law (or if the choice is not permissible), Bulgarian law
would apply if the employee has his or her usual place of work
in Bulgaria, even if temporarily seconded to another country. If
the employee’s usual place of work is not within the territory of a
single country, Bulgarian law would apply if the employee’s usual
place of living or the employer’s principal place of business were
located in Bulgaria.

For the time being, there is no court or administrative prac-
tice illustrating the manner of regulating labor relationships with
an international element and the prospective conflict between the
legal norms of more than one country. One reason is that until
March 1, 2008, Bulgarian courts had no obligation to publish their
court practice. The publicly available legal databases of Bulgarian
court practice do not yet contain references to such lawsuits.

I. INDIVIDUAL EMPLOYMENT

At the conclusion of a collective labor contract,’ an affected
employee and employer are free to negotiate more favorable
employment conditions under an individual employment contract.
The collective labor contract and the labor law and regulations

"See I1.B.5., below.
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provide the basic legal structure on which an individual employ-
ment contract should be negotiated. If the individual employment
contract provides less favorable employment conditions for the
employee than those provided in the collective labor contract or
under the labor laws, the individual employment contract may be
declared invalid.”

A. Job Placement Services

As of the Accession Treaty’s effective date, January 1, 2007,
the types of entities or individuals authorized to provide job place-
ment services in Bulgaria was extended to include entities or indi-
viduals authorized to perform those services under the laws of a
Member State of the EU or the European Economic Area (EEA)."®
Entities or individuals who are entitled to perform job placement
services under the laws of the Confederation of Switzerland are
also authorized to provide those services in Bulgaria.

From the employees’ standpoint, any citizen of an EU or
EAA Member State, who is actively looking for a job, may regis-
ter with the Bulgarian Employment Agency.”’

B. Formation of the Employment Relationship

The Labor Code provides that an employment relationship
may be established by the following means:

* an employment contract;
* an election;”® or
* a competitive examination.

The employment relationship also may be established by
government act, judicial decision, or appointment by government
officials.

SLabor Code art. 74(1).

*Law on Encouragement of Employment art. 27(2.2).
"Id. art. 18(1).

8See I.B.7., below.
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1. Capacity of the Employee

Both the individual employee and the employer must pos-
sess the contractual capacity to enter into an employment rela-
tionship. Individuals are competent to contract when they reach
16 years of age. However, the law does recognize limitations on
the employment capacity of certain categories of citizens, includ-
ing, for example, the following:

* convicted criminals may not occupy certain state or pub-
lic positions and may not be appointed to jobs involving
accounting or financial responsibility;

* professional drivers who have had their driving licenses
temporarily suspended are subject to limitations on their
employment; and

* professional drivers, pilots, and engine drivers who have
caused an intentional accident are deprived of the right to
practice their profession for an indefinite period.

2. Capacity of the Employer

Whether the employer is a natural or legal person, it must
have the legal capacity to enter into an employment relationship.
If the employer is a natural person, this requires mental capacity
and attainment of legal age. If the employer is a corporate entity,
it must satisfy the requirements of a juridical person (i.e., registra-
tion, minimum number of employees, and minimum amount of
capital).

With regard to the capacity of an employer that is a legal
entity, Bulgarian law does not require a minimum number of
employees. Upon registration in the Commercial Registry, which
is maintained by the Registry Agency, an administrative body
subordinate to the Ministry of Justice, it may employ individuals
without any numerical limitations.

3. Job Applications

The filing of a written job application and the issuance of a
written order for employment are not obligatory. The parties to a
future individual labor relationship are free to meet and discuss
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the parameters of their relationship orally and, as a result of that
discussion, enter into an employment contract. In cases where the
employer issues a written order of employment, the order does
not have the effect of unilaterally determining the employee’s
remuneration. Because it is necessary to obtain the employee’s
agreement to the amount of remuneration, it is more precise to
say that the written order is an offer by the employer regarding the
amount of remuneration.

A job applicant must submit a written application, which con-
stitutes an offer to contract. The applicant is required to attach to
the job application his or her passport, education certificate, work
book, medical certificate, and, in the case of applicants younger
than the age of 16, the applicant’s special work authorization.”

If the employer accepts the offer, it issues a written order
for the applicant’s appointment to the position. The written order
proves the existence of the employment contract and establishes
clarity in the relations between the parties regarding the content
of the employment contract and the moment of its conclusion.

4. Form of the Employment Contract

An employment contract is a written agreement® that is
concluded between the employee and the employer.®! The Labor
Code does not provide a legal definition of the term “employ-
ment contract,” but certain essential requirements are stated in the
Code.*

The employment contract may be signed by a group of per-
sons, in which case the employer and each member of the group
have the same rights and obligations as if the contract had been
signed by each person separately.®

Employers are obliged to inform the National Revenue
Agency (NRA) about the execution of employment agreements

Ordinance No. 4 of the Ministry of Labor and Social Policy for the Necessary
Documents for the Conclusion of an Employment Contract, DV No. 44 (1993). See also
VIL.B.1.,, below.

8L abor Code art. 62.

817d. art. 61.

82See 1.B.5., below.

83Labor Code art. 61(3).
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and are prohibited from allowing the employee to commence per-
formance before the employer has furnished the employee with a
certified copy of the notification filed with the NRA %

The NRA will provide the General Labor Inspectorate with
electronic access to the register of labor agreements and will send,
upon request, a copy of the relevant certified notification received
by the NRA.*»

5. Content of the Employment Contract

The employment contract aggregates a variety of rights and
obligations of the participating parties. Pursuant to Article 66(1)
of the Labor Code, in order to conclude an employment contract,
both parties must reach agreement on the following central issues:

* the workplace;

* the position and the nature of the work;

* the date of the contract’s execution;

* the date on which the employee is to commence work;

e the duration of the contract;3°

e the duration of basic paid annual leave and additional
annual paid leave;*’

* the notification period for termination of the employment
contract, which must be the same for both parties;

* the basic and additional remuneration of a permanent
nature and the terms of payment;* and

* the duration of the working day or week.”

These elements constitute the core of the labor contract and are of
great significance to both parties.

841d. art. 62(3) Regulation No. 5 on the Contents and Procedure for Delivery of
the Notification under art. 62 para. 4 of the Labor Code. See 1 STATE GAZETTE (Jan.
3, 2003).

85Labor Code art. 62(3).

8See I.C.1., L.C.2., and 1.C 4., below.

87See V.C.1., below.

$See I.LF.1. and L.F.4., below.

$See V.A., below.

“See V.B., below.
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The “workplace” is the designation of the employee’s work
territory within the employing entity. It is usually stated as the
enterprise’s place of business, unless another meaning is specified
in the labor contract.

The employer determines the “nature of the work™ assigned
to the employee, which includes the requirements for quality and
quantity of the work expected. The employer is required to submit
these requirements to the employee in a written job description.”!

The remuneration specified in the contract includes both
the employee’s basic wages and any additional remuneration.
Additional compensation may be determined according to “the
quantity and quality of the work performed by the employee.”*?

An employment contract may expressly contain statements
of other benefits in addition to the employee’s compensation.
These additions may include housing, educational courses for
professional development, and other provisions that are “more
favorable to the employee than those provided for in the collec-
tive labor agreement.”” As noted above, individual employment
contract terms that are less favorable to the employee than those
provided in the collective labor agreement or under labor laws are
void.

Employment contracts also are required to contain a detailed
identification of the parties.

The names of positions, as used in employment con-
tracts, should be determined in accordance with the National
Classification of Professions and Positions.”

An employer must also provide the employee with a writ-
ten job description at the moment the employment contract is
executed.” Each employee must sign a written confirmation of
receipt of the job description, which further contains an indication
of the date of receipt.”

'Labor Code art. 127(1), subsec. 4.

22]d. art. 247(1). Labor Code provisions regarding compensation are discussed at
V.A., below.

%Labor Code art. 66(2).

%Labor Code art. 66(4).

%Id. art. 127(1), subsec. 4.

*1d.
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6. Time of Conclusion and Execution of the Employment
Contract

Employers are prohibited from allowing employees to
perform their obligations under their labor contracts unless the
employer has furnished them with copies of their written labor
contracts and certified copies of the standard form notifications
sent to the NRA.”

In the event of the employer’s failure to execute a labor agree-
ment in writing, to communicate the required information to the
NRA within the specified deadlines, or to present the employee
with original copies of the executed employment agreement and
the notification form certified by the NRA, the employer and the
employer’s officials could be subject to a fine or pecuniary sanc-
tion for each particular event of default.”® As of 2010, for each
employee not furnished with an original copy of the executed
employment agreement and the notification form certified by the
NRA, for each failure to communicate the required information
to the NRA within the specified deadlines, etc., employers are
subject to a pecuniary sanction ranging from BGN 1,500 to BGN
15,000, and employers’ officials are subject to a fine ranging from
BGN 1,000 to BGN 10,000.”

The employment contract is concluded on the date on which
the parties reach an agreement on the core of the employment
contract, as verified by their signatures. Unless otherwise agreed
by the parties, the employee must commence work within seven
days after the employer furnishes him or her with a signed copy
of the contract and a notification form certified by the appropri-
ate regional department of the NRA. Failure of the employee
to assume job responsibilities within this period will result in
dissolution of the contract.'” The performance of the contract
begins when the employee begins work, an act that is verified in
writing.'!

Id. art. 63(2).

%Regulation No. 5 on the Contents and Procedure for Delivery of the Notification
under art. 62 para. 4 of the Labor Code. See 1 STATE GAZETTE (Jan. 3, 2003).

“Labor Code art. 414(3).

107d. art. 63(3).

111d. art. 63(4).
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7. Employment by Election

An employment relationship can be created based on an
election. The list of elected employment positions is determined
and periodically updated by act of the Council of Ministers, or by
other laws.'” An example of an elected employment position is
director of an enterprise.

8. Employment in the State Administration

With respect to individuals employed in the state adminis-
tration, an employment agreement cannot be concluded with a
person who meets any of the following criteria:'%

* would thus be in a hierarchical relationship of direction
and control (i) with a spouse; (i1) with anyone with whom
the person actually resides; (ii1) with a lineal relative up to
any degree of consanguinity, a collateral relative up to the
fourth degree of consanguinity inclusive, or an affine up to
the fourth degree of affinity inclusive;'™

* is (1) a sole trader; (ii) an unlimited partner in a commercial
corporation; (iii) a managing director; (iv) a commercial
proxy; (v) a representative; (vi) a procurator or commer-
cial mediator; (vii) a liquidator or a trustee in bankruptcy;
or (vii) a member of a management or supervisory body of
a commercial business or corporation;

* is a member of the National Assembly;

* is amember of a municipal council (this restriction is appli-
cable solely to the relevant municipal administration); or

* occupies a senior or supervisory position at the national
level in a political party (this restriction does not apply to
members of political offices or to the advisors and experts
thereof).

10214, art. 83.

1937d. art. 107a.

14A mother is a lineal relative; a step-mother is an affine. The children of the
mother’s sister are collateral relatives.
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Upon conclusion of a labor agreement, the individual who
is to be the employee declares the lack of circumstances listed
above.

The 2012 Labor Code amendments introduced new, addi-
tional conditions applicable to individuals employed in the state
administration. In particular, the employee’s scope of activities
within which he or she can be engaged aside from the employ-
ment relationship with the state administration is broadened. As
amended, the Labor Code allows employees to represent, free of
compensation, the state or a municipality in boards, committees,
audit committees, commissions, working or expert groups, and
management or supervisory bodies of funds, accounts and others,
which have no legal personality.'®

The 2012 amendments also introduced an obligation for
employees to declare not only their property status but also the
income earned during the previous calendar year based on addi-
tional work agreements, the income from remuneration based on
non-labor relations, as well as the employer or client who made the
payments, including the grounds of the income and payments.'*

The 2012 Labor Code amendments further provide that the
chief secretary, the permanent Secretary of Defense, or the per-
manent Secretary of the Ministry of Interior must sign employ-
ment contracts with state officials.!?’

Finally, the amendments introduced an annual attestation
test for individuals working on the grounds of an employment
contract in the state administration.'%

9. Secondment of Employees to EU Institutions

Pursuant to Labor Code Article 120a, an employee may be
seconded to a position in an institution of the EU for not more
than four years. Within the period of an assignment with the EU
institution, the employee is entitled to retain his or her employ-
ment relationship with the employer and continue to receive from
the employer his or her basic employment remuneration. Upon

15Labor Code art. 107a(2).
19671d. art. 107a(5).

971d. art. 107a(6).

9874, art. 107a(18).
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expiration of the secondment period, or in the event of early ter-
mination, the employee is entitled to reinstatement to his or her
former position within 15 days, or if the previous position has
been eliminated, to be offered an equal position.

The Council of Ministers will adopt a regulation providing
for the conditions and manner for secondment under Article 120a
of the Labor Code.

C. Types of Employment Contracts

1. Indefinite-Duration Contracts

Article 67 of the Labor Code provides that employment
contracts may be for an indefinite duration or for a fixed term.
Contracts are deemed to be concluded for an indefinite duration if
no fixed term is specified.'®

The contract for an indefinite duration is the most commonly
used type of employment agreement. Indefinite-term contracts
provide stability in the employment relationship and guarantee a
longer term of job security than do fixed-term contracts.

2. Fixed-Term Contracts

Contracts with a fixed term are also widely used. Article 68
of the Labor Code establishes four kinds of fixed-term employ-
ment contracts:

 contracts with a fixed date of termination;''°

contracts that expire upon completion of a given task;'"!

» contracts for the employment of substitutes;''? and

* contracts for the completion of a job that will be occupied
by a nominee selected by competitive examination.'?

1974, art. 67(2).

"01d. art. 68(1), subsec. 1.
"d. art. 68(1), subsec. 2.
21d. art. 68(1), subsec. 3.
31d. art. 68(2), subsec. 4.
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The duration of these contracts may range from one day to
several years. Termination of the fixed-term contract occurs upon
expiration of the term stated in the contract.

Because fixed-term contracts do not guarantee continuous
employment, employees are inclined to avoid them whenever
possible. Nevertheless, fixed-term contracts provide a conve-
nient tool for employers that require employees on a temporary
or seasonal basis. Under the economic conditions that prevailed in
Bulgaria in the mid to late 1990s, including the significant decline
in employment opportunities, many employers preferred fixed-
duration contracts because of the simplicity of termination. The
contract simply expires without notice.''*

The Labor Code places restrictions on fixed-term contracts
that are concluded for periods of three years or fewer. If a fixed-
term contract is concluded in violation of the statutory limitations,
then the contract is considered to be an employment contract for
an indefinite term.'"

As a general rule, a fixed-term contract for a period not
exceeding three years may be concluded for performance of
work that is temporary, seasonal, or short-term in character, or
with employees who are hired by companies in bankruptcy or
liquidation proceedings. The Labor Code recognizes that fixed-
term contracts may be concluded in other “exceptional cases,”
although the minimum duration of such a contract should be one
year. The one-year limit applies only to fixed-term contracts that
are concluded in exceptional cases for performance of works that
do not qualify as temporary, seasonal, or short-term. Upon written
request of the employee, a fixed-term contract may be of shorter
duration, but, in any case, a fixed-term contract with a single
employee for a single position may be renewed only once, and
the duration of the renewed contract must be at least one year.!'®

An exceptional case for purposes of executing a fixed-term
contract is one involving, at the moment of execution, technologi-
cal, financial, marketing, or other circumstances out of the control
of the employer that require a fixed-term contract, rather than a

114V, MRACHKOV, BULGARIA LABOR Law 67 (1995).
SLabor Code art. 63(5).
174, art. 68(3), (4).



10-28 INT’L LABOR & EMP. LAws VoL. ITA 1.C.2.

contract for an indefinite term. Although the legislature attempted
to limit the availability of fixed-term contracts, this definition of
the term “exceptional cases” is so vague and broadly formulated
that it makes it quite easy for employers to circumvent the new
restrictions.

Employees working under fixed-term contracts enjoy the
same rights and are subject to the same obligations as employ-
ees working for an indefinite duration. Accordingly, employees
working under fixed-term contracts may not be put in a relatively
disadvantageous position based on the fixed-term nature of the
employment relationship.'"” In addition, employers must provide
employees working under fixed-term contracts with adequate
written information regarding vacant indefinite-term positions.
This information must be provided to both the trade union rep-
resentatives and the employees’ information and consultation
representatives.!!®

Pursuant to the 2012 amendments Labor Code amend-
ments, a fixed-term employment contract may be concluded for
employment in a position designated for long-term assignment to
a mission abroad of the Republic of Bulgaria under the Law on
Diplomacy.'"

Another amendment establishes that the employer is under
the obligation to take measures, to the extent possible, to facili-
tate access of fixed-term employees to vocational training for the
purpose of enhancing their skills, career development, and occu-
pational mobility.'*

3. Transformation of Fixed-Term Contract to Indefinite-
Duration Contract

As set forth immediately above, if a fixed-term contract
is concluded in violation of the statutory limitations, then the

71d. art. 68(2).

"81d. art. 68(7). For a discussion of information and consultation representatives,
see III.A., below.

YL abor Code art. 63(6).

120]d art. 63(8).
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contract is considered to be an employment contract for an indefi-
nite term.'?!

A fixed-term contract can also be converted into a contract
for an indefinite duration based on the conduct of the parties. In
particular, if an employee continues to work in the enterprise for
five or more days after the expiration of the fixed-term contract
without written objection by the employer, the fixed-term con-
tract is thereby transformed under Bulgarian law into a contract
of indefinite duration.'*

The same rules of transformation apply to a contract with
a temporary substitute for an absent employee if the contract
with the absent employee is terminated during the period of
substitution.'*

4. Probationary Contracts

Another type of employment contract in common use is the
probationary contract. Under the terms of this type of agreement,
an employer has up to six months to offer a temporary prospec-
tive employee a permanent labor contract.'** This enables the
employer to observe and assess the qualifications and skills of
the employee before entering into a permanent employment rela-
tionship. Under the probationary contract, the employer decides
whether to offer another contract to the employee after the expi-
ration of the probationary period. The employer’s determination
must be based on the employee’s fitness and qualification for the
job. The employer’s decision is discretionary and not subject to
any control.'”

Theoretically, at least, a probationary contract of employ-
ment may be desirable for the employee in some cases, because
the employer’s decision whether to continue the employment
relationship will depend on the employee’s evaluation of the
desirability of the job and his or her own fitness and qualification.
In reality, however, this type of employment contract is rarely

1211d. art. 63(5).
1214 art. 69(1).
1231d. art. 69(2).
12414, art. 70(1).
125V. MRACHKOV, BULGARIA LABOR Law 71 (1995).
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desirable for an employee, particularly during periods of wide-
spread unemployment.

Article 70 of the Labor Code provides that the probationary
contract should specify for whose benefit the probationary term
is agreed. The party benefited is able to terminate the contract
within the probationary term with immediate effect and without
stating any motives for termination. If the contract does not spec-
ify for whose benefit the probation was agreed, it is considered to
be for the benefit of both parties.

The execution of a second probationary contract between the
same employer and the same employee for the same job is explic-
itly prohibited.'?

5. Employment Agreements for Work from Home

An employment agreement may stipulate that the perfor-
mance of employment duties may be performed at the home of
the employee or in other premises outside the working place of
the employer, if related to the manufacturing of certain production
and/or provision of services. Employees working under such an
employment agreement are deemed to be employees performing
work from home. Employers must keep documentation for each
employee performing work from home, which must be presented
to the General Labor Inspectorate upon request.'?’

The employment agreement for work from home must be
executed under the general terms and conditions applicable to
employment agreements.'?® The employment agreement for work
from home must further provide for the following:'*

the location of the working place;

the employment remuneration in accordance with appli-
cable requirements for payment;

* the manner for assigning work and its reporting;

the manner for supplying materials and delivery of fin-
ished production;

126Labor Code art. 70(5).
27d. art. 107b.

128See 1.B., above.

12 abor Code art. 107c.
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* expenditures for the working place and their payment; and
* other conditions related to the specific requirements for
performance of work from home.

The employer must provide the employee performing work
from home with the following:'*

* conditions for the performance of the work assigned upon
commencement of the employment relationship;

* payment and treatment equal to those provided to other
employees in the enterprise;

* healthy and safe working conditions;

* qualification, pre-qualification, and education;

* social and health security under the terms and conditions
required by applicable legislation;

* an opportunity for participation in trade unions, in the gen-
eral meeting of employees in the enterprise, information
and consultation, and coverage under any applicable col-
lective labor agreement; and

¢ social, welfare, and cultural services.

While performing work from home, the employee must do
the following:'3!

* observe the rules for healthy and safe working conditions;

* ensure access of the employer and the controlling bodies to
the working premises;

* if the working place is in a residential building or near a
residential building, refrain from activities and acts that
would create undue anxiety for other owners and residents,
as determined by the Law on Condominium Ownership
Management.

Employees performing work from home must determine
the beginning, the end, and the distribution of their working time

30r1d. art. 107d.
Bld. art. 107e.
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within the frame of its statutory duration.'**> These employees must
also determine the periods for rest during the working day, rest
between working days, and between the weeks.!** The employee
must inform the employer in writing about these circumstances
within seven days of execution of the employment agreement.
Open-ended working hours and performance of overtime work
are not available to employees performing work from home."**

6. Employment Agreements for Distance Work

Distance work is a way to organize work outsourced from the
employer’s premises through the use of information technology,
which work was or could have been performed at the employ-
er’s premises before its outsourcing. Distance work is voluntary.
The terms and conditions for distance work must be stipulated
in a collective labor agreement or in an individual employment
agreement.'®

An employer may propose to an employee to switch from
working at the employer’s premises to distance work; the agree-
ment of the parties to that effect must be memorialized in an addi-
tion to the individual employment agreement. An employee’s
refusal to change to distance work may not lead to adverse con-
sequences for him or her. It is also possible that an employee pro-
poses to the employer to switch from working at the employer’s
premises to distance work.'¥

An individual employment agreement or a collective labor
agreement may provide for the following:'?’

* combined working systems, as well as the terms and the
procedure for their implementation; and

* possibilities and conditions for switching from distance
work to work at the employer’s premises.

132See V.B.1., below.

13See V.B.8., below.

4L abor Code art. 107f. For a discussion of open-ended working time, see V.B.9.,
below; for a discussion of overtime, see V.B.2., below.

1351d. art. 107h(3).

B361d. art. 107h(5).

19714, art. 107h(6).
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An individual employment agreement and/or a collective
labor agreement or the employer’s internal regulations may pro-
vide for rules regarding the following:!3*

* the procedure for assigning and reporting distance work;
and

e the content, volume, achieved results, and other character-
istics of the work important for the accounting of distance
work.

An employee performing distance work must designate a
specific area in his or her home or in other premises chosen by
him or her outside the enterprise of the employer to serve as a
working place. Issues related to the operational, technical, and
other equipment at the working place, the obligations and costs
pertaining to its maintenance, other conditions relating to the sup-
ply, replacement, and maintenance of the equipment, as well as
clauses relating to the acquisition of separate items of equipment
by an employee performing distance work must be stipulated in
the individual employment agreement.'*

The employer must provide to the employee at the em-
ployer’s expense the following: !4

* the equipment necessary for performing distance work, as
well as the supplies necessary for its operation;

* the necessary software;

* preventive maintenance and technical support;

* the devices intended for communication with the employee
performing distance work, including an Internet connec-
tion;

* data protection;

* information on and requirements for operating the equip-
ment and keeping it in good order, and the legal require-
ments and rules, including those of the enterprise in the

81d. art. 107h(8).
¥1d. art. 107i(2).
19014, art. 107i(3).
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field of data protection, for data to be used in the course of
the distance work;

* a surveillance system, where it is necessary to install one
at the working place and if the employee’s written consent
thereto has been obtained; and

* other technical devices in accordance with the individual
employment agreement and/or the collective labor agree-
ment.

An employee performing distance work is responsible for
the proper storage and operation of the equipment provided to
him or her. In case of a breakdown, the employee must imme-
diately inform the employer in accordance with the procedure
agreed to by the parties in advance. An individual employment
agreement and/or a collective labor agreement must stipulate the
conditions for preventing the employee performing distance work
from abusing the equipment and the Internet and other communi-
cation connections provided to him or her.'*!

The employer must provide the employee in advance with
written information on liability and sanctions in case of failure
to observe established rules and requirements, including those on
the protection of business data, and this information becomes an
integral part of the individual employment agreement.'*

Employees performing distance work enjoy the same rights
related to the organization of work and health and safety at work,
provided by Bulgarian legislation and by the applicable collective
labor agreements, as those enjoyed by employees working at the
employer’s premises.'*

The employer is obliged to ensure that, as of the commence-
ment of the distance work, the working place chosen satisfies the
minimum requirements for health and safety at work as provided
for by the Law on Safe and Healthy Working Conditions and the
regulations on its application.'*

14174, art. 107i(6).
274, art. 107i(7).
W1d. art. 107j(1).
1¥41d. art. 107j(2). See VILA., below.
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The employer is responsible for health and safety conditions
at the working places of employees performing distance work and
is under an obligation to inform them about requirements for the
organization of work and healthy and safe working conditions
in accordance with legal regulations, the applicable collective
labor agreements, the internal rules of the enterprise, the enter-
prise’s policy on health and safety at work, and all requirements
and rules on the organization of work and on working with video
displays.'*

Observance of the requirements and standards on health and
safety at work is controlled as follows:'

» employees performing distance work have the right to
request a visit to their working place by submitting an
application to the relevant directorate of the General Labor
Inspectorate;

the employer and/or a representative thereof, the repre-
sentatives of trade union organizations, the employees’
information and consultation representatives,'*’ and the
controlling authorities of the Labor Inspectorate have the
right to access the working place within the limits stipu-
lated in the individual employment agreement and/or the
collective labor agreement, subject to advance notification
given to the employee performing distance work and sub-
ject to his or her consent.

The working time of an employee performing distance work
is subject to the following:'*3

* working time must be stipulated in the individual employ-
ment agreement in accordance with the Labor Code,'* the
collective labor agreement, and the enterprise’s internal
working rules;

“Labor Code art. 107j(3).
161d. art. 107j(5).

47See II1.A., below.
“8Labor Code art. 107k(1).
99See V.B., below.
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* working time must be subject to the daily and weekly rest
periods provided for by the Labor Code;'* and

* working time must correspond to the duration of working
time applicable to employees working at the employer’s
premises.

An individual employment agreement may explicitly
exclude the possibility for overtime work, night work, and work
on national holidays.

Subject to the above conditions, an employee performing
distance work must organize his or her own working time in such
a way as to be available and to work at the time when the employer
and the business partners thereof communicate with each other.
The actual time worked must be recorded on a monthly basis. The
employee performing distance work is responsible for the authen-
ticity of the data so recorded.'!

Employees performing distance work must do the
following:'3

* determine their own rest periods within their working time
in accordance with the provisions of the Labor Code,'> the
Law on Safe and Healthy Working Conditions, and sec-
ondary legislation related to their application, as well as
the arrangements stipulated in the individual employment
agreement and/or the collective labor agreement; and

* use paid annual leave in accordance with the provisions of
the Labor Code,"**secondary legislation, and arrangements
in the individual employment contract and/or collective
labor agreement.

The amount of remuneration must be stipulated in the indi-
vidual employment agreement, subject to the provisions of the
Labor Code and in accordance with the collective labor agree-
ment and the enterprise’s internal salary rules. An employee

130See V.B.8., below.
SILabor Code art. 107k(5).
1921d. art. 107k(6).

13See V.B.8., below.

154See V.C.1., below.
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performing distance work is entitled to all additional employment
remuneration provided for by current legislation, the enterprise’s
internal salary rules, the individual employment agreement and/
or the collective labor agreement.'

An employee performing distance work has labor and trade
union rights equal to those of employees working at the employ-
er’s premises. Employees performing distance work may form
their own group, which may choose a separate information and
consultation representative,*® provided that their total number
exceeds 20."7

The employer must provide opportunities for the following:'*®

 preventing the isolation of employees performing dis-
tance work from the rest of the employees working at
the employer’s premises by creating conditions for peri-
odic work or social meetings at the employer’s premises/
offices and possibly creating a corporate virtual space—a
chat room, forum, or other kinds of media, through which
employees performing work at the employer’s premises
and those working remotely can freely communicate;

* access to corporate and professional information of the
enterprise related to performing distance work;

* participation of employees performing distance work in
the organizational and social life of the enterprise trade
union organization in which they are members.

Employees who perform distance work must have the same
access to training and career development opportunities as those
provided to employees who work at the employer’s premises and
must be subject to the same evaluation policy.'*

SLabor Code art. 1071, (1). For a discussion of additional remuneration, see
V.A 4., below.

156See II1.A., below.

S7Labor Code art. 107m(2).

81d. art. 107m(4).

991d. art. 107n.
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7. Employment Agreements with Temporary Work Agencies

EU Directive 2008/104/EC on Temporary Agency Work!'®
regulates the employment relationship in which enterprises
known as temporary work agencies hire and supply employees for
assignments with client enterprises, known as “user enterprises.”
In 2012, Directive 2008/104/EC was implemented into Bulgarian
law by means of amendments to the Labor Code.

The 2012 Labor Code amendments introduce conditions and
rules for performance of work through a temporary work agency;
in particular, the following: '¢!

* the employment contract should stipulate that the employee
is being assigned to perform temporary work with a user
enterprise and under its control;

* a limitation is placed on the maximum number of persons
who can be assigned by a temporary work agency and the
type of work that can be performed under such circum-
stances;

* the temporary work agency is banned from prohibiting
employees from establishing an employment relationship
directly with the user enterprise after the expiration of the
initial employment contract;

* a prohibition is placed on the imposition of fees for
assistance in starting the job, upon the conclusion of an
employment contract, or upon formation of an employ-
ment relationship with a user enterprise;

* a registration requirement is established for temporary
work agencies;

* rules are established to regulate the legal relationship
between the temporary work agency and the user enter-
prises;

* a written contract containing certain requisites should be
concluded between the enterprises;

* joint liability is established for the enterprises.

1European and Council Directive 2008/104/EC, 2008 O.J. (L 327) 9. For a dis-
cussion of this Directive, see the chapter on the European Union, at [.B.3., in Volume
IA, Part 1.

I abor Code art. 107r.
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As per the 2012 Labor Code amendments, the temporary
work agency is under an obligation to do the following:'%*

* charge the labor remuneration of the employee on a pay-
roll;

* pay the labor remuneration;

* upon written request by the employee, issue and provide
an abstract of the documents concerning the employment
remuneration and compensation amounts paid or outstand-
ing;

* insure the employee;

* provide for the social and health security of the employee;

* upon a written request by the employee, issue and provide
the necessary documents certifying facts related to the
conclusion, execution, and termination of the employment
relationship;

* upon termination of the employment relationship, issue a
dismissal order or another document certifying the termi-
nation.

The Labor Code amendments establish obligations for the
user enterprise as well. Thus, the user enterprise must do the
following:'®

* designate the workplace where the work is to be performed;

* deliver a job description to the employee prior to com-
mencement of the assignment;

* instruct the employee to perform the assignment in a safe
and healthy manner;

* record the time worked and inform the enterprise provid-
ing temporary work and the employee;

* determine the amount of the basic and additional labor
remuneration due;

* upon a written request by the employee, issue and provide
the necessary documents certifying facts related to the per-
formance of the assignment;

1921d. art. 107s.
13]d. art. 107t.
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* inform the temporary work agency of the conditions under
which other employees perform the same or similar work
in the same or a similar position, and of any changes in
those conditions;

* provide the employee with information on health and
safety requirements;

* insure the employees at its own expense for accidents at
work;

* make available in writing information on the vacant jobs
and positions with a view to facilitate the employee’s
access to permanent employment;

» facilitate the employee’s access to training;

* conduct introductory and regular training of the employee.

D. Mutual Rights and Obligations

The employment relationship is a combination of diverse
corresponding duties and obligations. Chapter Six of the Labor
Code defines the general rights and duties of the employee and
the employer. For example, the employee must perform his or
her work obligations and observe the requirements of labor dis-
cipline, while the employer must provide employees with normal
work conditions and pay for the work performed. The rights and
obligations of the parties are specified in greater detail in various
specialized acts and regulations.

1. Rights and Obligations of Employees

Article 124 of the Labor Code states that employees have a
basic right to do the work and the right to be paid for the work
performed. Other more specific employee entitlements include
the following:

* payment according to the duration and results of the work
performed;'®*

16474, art. 247(1).
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* statutory fixed working time,'® rest,'*® and leave;'®’
» safe and healthy working conditions;'®® and
* professional training.'®’

Under Articles 125 and 126 of the Labor Code, the employee

has a basic obligation to do the following:

» perform work obligations accurately and in good faith;'”

* strictly comply with established technical and technologi-
cal rules;!"!

* maintain quantity and quality performance of entrusted
tasks;'”?

* strictly observe health and safety rules;'”?

* appear at work ready and able to perform;'’

 comply with established working hours;'”

* carry out the lawful instructions of the employer;'”

* observe theinternal rules and regulations of the enterprise;'”’

* take care of the property entrusted to him or her in the
course of performing job duties;'”® and

* act loyally and not disclose information of a confidential
character, and protect the image of the employer’s enter-
prise.'”

The employee’s duties, recited above, may be viewed as

expectations to which the employer is entitled.

1651d. art. 136. See V.B., below regarding hours of work.

1%L abor Code art. 151. See V.B.8., below regarding periods of rest.
1"Labor Code art. 155. See V.C., below regarding leave.

18 abor Code art. 275. See VIL.A., below.

1L abor Code arts. 229-241.

01d. art. 125.

12Id. art. 126, subsec
B3]d. art. 126, subsec.
Id. art. 126, subsec
151d. art. 126 subsecs
701d. art. 126, subsec.
77]d. art. 126, subsec.
81d. art. 126, subsec.
]d. art. 126, subsec.

" ]d. art. 126, subsec. 5.

5
.5

6.
2.
.13
7.
10.
8.

9
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Employees also are obliged to participate in trainings orga-
nized or sponsored by their employers for the purpose of main-
taining, increasing, or improving their professional skills and
qualifications.'®

2. Rights and Obligations of Employers

Provisions of the Labor Code state the obligations of the
employer in the labor relationship. The first and most important
obligation of the employer, which is set out in Article 127, is to
provide the employee with normal and adequate working con-
ditions. This is a complex obligation, requiring the employer to
undertake the following:

* provide work that conforms to the labor contract;'®!

* provide a workplace and adequate working conditions;'®?

* provide a safe and healthy working environment;'#?

* provide employees with a short description of the work to
be performed or a job description;'*

* inform the employee of his or her labor obligations, the
required manner of performance, the internal rules and
regulations of the enterprise, and the health and safety
rules;'®

* respect the employees’ dignity during the performance of
their employment;'*® and

* inform employees before sending them on a business trip
outside the country for more than one month regarding the
following: the duration of the work; the currency in which
salary will be paid; any additional remuneration, either
monetary or in-kind; and the conditions for returning to
Bulgaria.'®’

1807d. art. 228b.

817d. art. 127(1), subsec.
1821d. art. 127(1), subsec.
1831d. art. 127(1), subsec.
1841d. art. 127(1), subsec.
1851d. art. 127(1), subsec.
181d. art. 127(2).

714, art. 127(4).

NS
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Labor Code Article 128 obligates employers to pay and
account for employee remuneration. Specifically, the employer
must do the following:

* maintain payroll records of each employee’s agreed
remuneration;'®

* pay the employee the agreed remuneration for the work
done within the time periods established under the contract
(biweekly or monthly);'® and

* issue, upon a request by the employee, an excerpt from the
payroll stating the amount of paid or unpaid remuneration
and/or compensation.'”

Employers also have an obligation to provide employees
with specific information, as follows:

* announce vacant positions at all levels (including positions
requiring special qualifications and management posi-
tions) and provide information on the required qualifica-
tions and education for the benefit of employees working
under fixed-term contracts or for the benefit of employees
working with a user enterprise;'*!

* issue documentation certifying facts related to the employ-
ment relationship with its employee within 14 days of the
employee’s request;'*?

* at employees’ request, to provide them a fair and impar-
tial description of their professional qualities and achieve-
ments or a fair and impartial recommendation necessary to
apply for a position with another employer;'*

* inform employees of any change in the employment rela-
tionship within no more than one month after the date
those changes go into effect;'** and

18814, art. 128, subsec.1.

1897d. art. 128, subsec. 2.

1907d. art. 128, subsec. 3.

Y1Id. arts. 68(7) and 107r(1) subsec. 10.
921d. art. 128a(1).

1931d. art. 128a(2).

1941d. art. 66(5).
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* upon termination of the employment relationship, issue an
order of dismissal or other document certifying the termi-
nation of the employment relationship.'*3

Labor Code Article 129 creates an obligation on the part of
the employer to make social security and health security contri-
butions to protect employees against certain risks (e.g., illness,
occupational diseases, accidents at work, pregnancy, maternity,
childcare, unemployment, retirement, and death).!*

Employers also have obligations to maintain and upgrade
employees’ professional qualifications. These obligations are set
out in Labor Code 228a as follows:

* ensure conditions for the maintenance and upgrading of
employees’ professional qualifications for effective work
performance and their future professional development;

* in the event of an employee’s prolonged absence from
work, to ensure employee conditions for becoming famil-
iar with changes in the work that occurred during his or her
absence, as well as to provide conditions to the employee
for achieving the relevant qualification level necessary for
the effective fulfillment of his or her employment duties.

In addition, according to the 2012 Labor Code amendments,
where an employee is assigned to work abroad by a temporary
work agency,'”’ the agency is under an obligation to provide the
employee with the following information:'*

* the duration of the assignment;

* the currency of the remuneration to be paid;

* the additional labor remuneration to be paid in cash or in
kind, if any;

* the conditions for return in his or her home country.

195]d. art. 128a(3).

19%See VIII.A. and VIIL.B., below.

YFor a discussion of temporary work agencies, see .B.7., above.
%Labor Code art. 127(5).
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3. Work Book

The work book is an official document that certifies the
employment record of an employee.'”

When an employee begins work for the first time, the
employer must provide the employee with a work book within
five days. The fact that the employment is the first one for the
employee must be certified by a written declaration signed by
the employee.’® Otherwise, the employee must present his or her
work book to the employer upon beginning work.*"

The following information about the employee must be
entered in the work book:*%?

* name, date and place of birth;

e address;

¢ identity card number or number of other identity document
and the personal identification number of the employee;

* educational attainment, occupation, and specialty;

* position occupied and organizational unit where the
employee works;

* agreed labor remuneration;

* date of beginning work;

* date and grounds for termination of the employment;

* duration of the time attributed to the length of employment
service, as well as any time that is not attributed to length
of employment service;

* compensation paid upon termination of the employment
relationship; and

* notices of garnishment.

As a rule, information is entered in the work book by the
employer.*”® Upon termination of the employment relationship,
the employer must enter the particulars relevant to the termination

1991d. art. 347.

2074, art. 348(2).
2011d. art. 348(1).
2021d. art. 349(1).
0314, art. 349(2).
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and then immediately deliver the work book to the employee.?*
In the event that the length of employment service is determined
by a court decision, the employer is obliged to enter that duration
into the employee’s record of service. If the employer refuses to
observe this obligation, then the General Labor Inspectorate is
entitled to enter the data.?

E. Discipline

1. Internal Rules of the Enterprise

Article 181 of the Labor Code states that “every employer
shall have its own internal regulations” by which the employer
determines the rights and obligations of employees. Employer
discretion to create internal regulations is not as broad as it might
appear, largely because strict compliance is required with the
minimum requirements of the national labor laws and with provi-
sions of the applicable collective labor contract.

Employers must consult with the representatives of trade-
union organizations and employee information and consultation
representatives®” prior to issuing internal rules of the enterprise.?”’

2. Violations of Labor Discipline

A violation of labor discipline is defined in Article 186 of the
Labor Code as an intentional failure to perform work obligations.
The penalties that may be imposed on the offending employee are
expressly listed,”® along with the different kinds of violations.?*
The penalties are imposed irrespective of any additional financial
or legal liabilities that may be assessed against an employee by
the employer.?'” Article 187 enumerates the following violations
of labor discipline:

2041d. art. 350(1).

2051d. art. 350a.

206See T11.A., below.
207Labor Code art. 181.
2081d. art. 188.

297d. art. 187.

2107d. art. 186.
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* failure to report for work on time;*!!

* departure before the end of the work day;*!?

* waste of working time;!?

* failure to complete the assigned job;*'*

* nonobservance of technical or technological specifi-
cations;?"

* nonobservance of the rules for safe and healthy working
conditions;?'®

e failure to carry out legitimate orders and decisions of
management;?!” and

» failure to meet other labor obligations specified by law, by
the internal regulations of the enterprise or by the collec-
tive labor contract, or arising from the employment rela-
tionship.?'8

The list of labor discipline violations is not exhaustive and
may be supplemented by the employer’s internal regulations.

3. Disciplinary Penalties

The following disciplinary penalties are listed in Article 188
of the Labor Code:

* reprimand;*"’
 warning of possible dismissal;*** and
* dismissal.?!

Unlike the listing of labor discipline violations, the statutory
list of disciplinary penalties is exclusive and exhaustive. Under
the law, there are no other disciplinary penalties that an employer

2]d. art. 187, subsec. 1.

ZIZId.

2]3Id.

2141d. art. 187, subsec. 3.

ZISId.

21614, art. 187, subsec. 5.

27]d. art. 187, subsec. 7.

2181d. art. 187, subsec. 10.
291d. art. 188, subsec. 1.

20[d. art. 188, subsec. 2.
21]d. art. 188, subsec. 3.
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legally may impose on a employee. Dismissal is the final disci-
plinary measure, resulting in complete termination of the employ-
ment contract.

The Labor Code does not provide that financial penalties
may be imposed as a means of discipline. In this regard, a distinc-
tion must be made between disciplinary penalties, such as a repri-
mand, and financial liability for damage caused by the employee’s
negligence.?”* Similarly, an employee’s salary may not be reduced
as a disciplinary sanction; a reduction in the monthly salary is a
means of recouping damages**® and, even then, is available only
in the circumstances explicitly provided for by law and up to a
certain amount.

In determining the appropriate disciplinary penalty, con-
sideration must be given to the gravity and circumstances of the
violation and the conduct of the employee.?”* Only one disci-
plinary penalty may be imposed for a single violation of labor
discipline.”®

4. Disciplinary Procedures

Disciplinary penalties normally are imposed by the direc-
tor of the enterprise, although other managerial officials also
may be vested with limited disciplinary authority.??® Disciplinary
penalties are implemented by a written order from the employ-
er.””” The order is delivered to the employee and signed and dated
by the offending employee.””® Disciplinary penalties may be
imposed only after a written explanation is given and the offend-
ing employee receives a hearing.’” The purpose of this provision
is to ensure that evidence is collected and presented, as well as
to ensure that management will make a fair and informed deci-
sion. The failure of management to comply with this provision

222For a discussion of financial liability, see I.E.8.a., below.
223See I.E.8.b., below.

24Labor Code art. 189(1).

25[d. art. 189(2).

2614, art. 192(1).

271d. art. 195(1).

2814, art. 195(2).

2Id. art. 193.
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(without fault on the employee’s part)*° will result in reversal of
the dismissal by the courts.?!

5. Statute of Limitations

The statute of limitations for the imposition of disciplinary
penalties is one year from the date on which the violation was
committed, but no later than two months after its discovery.>? The
statute of limitations is tolled under two circumstances:*"

* during an employee’s lawful leave of absence; and
* during the period of a strike in which an employee partici-
pates, regardless of the legality or illegality of the strike.

6. Deletion of Disciplinary Penalties

All disciplinary penalties are considered “deleted” one year
from the date they are imposed** but may be deleted within a
shorter period by written order** of the employer.>° Deletion of a
dismissal action does not constitute grounds for reinstatement of
the employee.*’

7. Appeals

Disciplinary penalties are appealable to the courts.”*® The
statute of limitations for an appeal from disciplinary action is one
month for a reprimand.”’ In the event that an employee receives
a written order for the imposition of either a warning concern-
ing possible dismissal or a dismissal,*’ the appeal may be taken
within two months from the date of receipt of the written order.>*!

201d. art. 193(3).

BUd. art. 193(2).

2204 art. 194(1).

23[d. art. 194(3).

B4rd, art. 197(1).

2514, art. 198(2).

201d. art. 198(1).

B[, art. 197(2).

281d. art. 360(1). See the Introduction, at E., above.
Labor Code art. 358(1), subsec. 1.
24014, art. 358(1), subsec. 2.

2 Id. art. 358(2), subsec. 1.
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8. Financial Liability
a. Scope of Liability

Limited financial liability may be imposed on an employee
for damage caused in the performance of his or her assigned
duties.?* The imposition of financial responsibility is based on the
existence of actual damage negligently caused by the employee
as a result of unlawful conduct.?” In these cases, the employee’s
financial liability is determined in accordance with civil law.**

The offending employee may be held liable only for dam-
age actually caused, and not for any resulting lost benefits to the
company.’*® The damage must have been discovered within a
year after its occurrence for the employer to hold an employee
accountable.?*® The Labor Code does not impose financial liabil-
ity for damage due to normal risks of the production process or
so-called “economic risks.”**

Employee liability is “limited” to the extent that the Labor
Code places a cap on liability, which is determined by the amount
of the employee’s monthly compensation.**® Thus, the employee
may be held responsible only for the amount of damage not
exceeding the amount of one month’s salary.”* If the damage is
caused by a manager, his or her financial responsibility may not
exceed an amount equal to three months’ salary.*°

Increased financial liability is imposed on employees whose
duties involve the safeguarding of and accounting for the employ-
er’s property.”' For these employees, if the damages are assess-
able, liability may be as much as three months’ salary®? and is
based on the full value of the damage plus interest from the date

221d. art. 203(1).

2314 arts. 203(1), 205(1).
2441d. art. 203(2).

51d. art. 205(1).

2674, art. 210(2).

2Id. art. 204.

281d. art. 206(1).

249Id.

201d. art. 206(2).

B, art. 207.

22[d. art. 207(1), subsec. 1.
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of causation or discovery of the loss.>* If damages are not assess-
able, the liability is for the so-called “financial deficit.”*>*

b. Procedure for Recoupment of Damages

The procedure for recouping damages caused by an employee
under the limited financial liability rules is established in Article
210 of the Labor Code. If the loss is caused by an employee, an
order for deduction is issued by the employer. If the loss is caused
by an executive or a manager,”’ an order by the superior adminis-
trative body or the collective managing body is required.

The deductions must be made within one month from the
date the loss is discovered, but no later than one year from the date
of occurrence.”® Before making any deduction from an employ-
ee’s salary, the employer must notify the employee regarding the
deductions and allow an opportunity to contest the validity of the
deductions. If the employee objects within 30 days of notifica-
tion, the employer may refer the dispute to a court.>” Deductions
are made in accordance with the Code of Civil Procedure if no
objection is filed within the 30-day period.**®

The limited financial liability obligation may be enforced
by writ of execution even after the contract of the responsible
employee is terminated.”® This writ is issued pursuant to the
Code of Civil Procedure.?®

In cases where the damage results from intentional, criminal
acts of the employee, or occurs under circumstances outside the
scope of the employee’s employment obligations, the employ-
ee’s liability is determined by the civil law,®! which generally
means that the employee must assume full responsibility to the
enterprise for restitution of the damage caused. The enforcement
of full financial liability is implemented by the courts®®* and is

23[d. art. 207(1), subsec. 2.

254V, MRACHKOV, BULGARIA LABOR LAW 82 (1995).
23Labor Code art. 210(1).

2614 art. 210(2).

27[d. art. 210(3).

281d. art. 210(4).

29714, art. 210(5).

2601d.

211d. art. 203(2).

202]d. art. 211.
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based on a civil claim made in accordance with the Code of Civil
Procedure.

F. Termination

1. Automatic Termination

The Labor Code states that a contract for employment may
be terminated without either party being obligated to give advance
notice in the following cases:**

by mutual consent of the parties expressed in writing;***
where the dismissal of an employee is pronounced wrong-
ful or where the employee is reinstated to employment by
a court, but the employee fails to report within the allotted
time;%

upon expiration of the contractual term;*

upon completion of a definite amount of work;*’

upon the return of a substituted employee;**

when a position is designated to be filled by a pregnant
employee, or an employee reassigned for rehabilitation,>*’
and a candidate entitled to that position appears;*"

upon the inability of the employee to perform the assigned
job because of illness;?”!

upon the death of the person with whom the employee has
concluded the contract of employment;*’* and

upon the death of the employee.?”

The rule for automatic termination upon expiration of
the contractual term is not absolute. A fixed-term employment

231d. art. 325.

2041d. art. 325, subsec.
20514, art. 325, subsec.
20014, art. 325, subsec.
27]d. art. 325, subsec.
20814, art. 325, subsec.

Rl S

29See VI.B. and VIL.B., below.
2Labor Code art. 325, subsec. 6.
21 [d. art. 325, subsec. 9.

22[d. art. 325, subsec. 10.

2B3]d. art. 325, subsec. 11.
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contract automatically converts to a contract for an indefinite
period if the employee continues to perform his or her duties for
five business days after expiration of the contractual term, and the
employer fails to object.™

According to the 2012 Labor Code amendments, a fixed-
term employment contract for the period of a long-term mission
at a position designated for assignment abroad under the Law on
Diplomacy?” will be automatically terminated upon discontinu-
ation of the long-term mission, without either party being obli-
gated to give prior notice.*’

2. Termination by Employee With Notice

An employee working under an indefinite-term employment
contract has the right to terminate the contract by giving 30-days’
advance notice, unless the parties negotiate a longer notice period
in the agreement.?’” The Labor Code provides for a longer notice
period for employees who occupy positions of property account-
ability if the property entrusted to the employee cannot be handed
over within a 30-day period.””® The required length of notice due
by an employee with a fixed-term contract is three months, but no
longer than the remaining term of the contract.””

During the notice period, the employment contract continues
in force and the employee giving the notice must fulfill all of his
or her work obligations. The notice period begins on the day fol-
lowing receipt of the notice,® and the employment contract is
considered terminated on the last day of the notice period.

3. Termination by Employee Without Notice

The employee has the right to terminate the employment
contract without advance notice in the following cases:

274See 1.C.3., above.
25See 1.C.2., above.
20Id. art. 325(2).
714 art. 326(1), (2).
28Id. art. 326(3).
2PId. art. 326(2).
2074, art. 326(4).
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* the employee is unable to perform the assigned job because
of illness and the enterprise fails to provide the employee
with suitable work;?®!

e the employer fails to pay or delays payment to the
employee;*?

* the employer changes the place or character of work or the
amount of agreed upon compensation, unless the employer
is entitled to do so, as well as where the employer fails to
fulfill other obligations agreed by the employment contract
or by the collective agreement, or obligations established
by a statutory instrument;**®

* the employee assumes a paid elected position;**

* the employee continues his or her education as a regular
student;?®

* the employee was employed as a substitute for an absent
employee, and the absent employee returns;?*

* the employee is being reinstated upon a finding that his or
her dismissal was unlawful;?%’

* the “serious deterioration” of working conditions in the
event of a transfer, rental, lease, concession, or other events
of transfer of the employer’s undertaking.?*®

* the employee works under a fixed-term labor agreement
and starts a new job for an indefinite term;?*’

* the employee enters into civil service;**

* discontinuation of the operation by the employer;*! and

BIId. art. 327(1), subsec.

221d. art. 327(1), subsec.

23[d. art. 327(1), subsec.

241d. art. 327(1), subsec.

251d. art. 327(1), subsec.

2014, art. 327(1), subsec.

7]d. art. 327(1), subsec.

28]d. art. 327(1), subsec. 3a. The term “serious deterioration” is not defined. In the
absence of a legal definition, it is unclear how the courts will regard this condition. For
a discussion of transfers of undertakings, see IV., below.

29Labor Code art. 327(1), subsec. 7.

201d. art. 327(1) subsec. 9.

21[d. art. 327(1) subsec. 10.

PN AL
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* the employer forces the employee to use unpaid leave
without his or her consent.?*?

Pursuant to the 2012 amendments to the Labor Code, the
scope of the grounds for termination without notice was further
extended by inclusion of the situation where the employee works
under an employment contract with a temporary work agency*”
and concludes another employment contract with another
employer—different from an enterprise providing temporary
work. 2

4. Termination by Employer With Notice

An employer may terminate an employment contract with
due notice under any of the following circumstances:

* total or partial liquidation of the enterprise;**

* reduction in the level of business activities within the
enterprise;**

* personnel layoffs for economic reasons;*”’

* suspension of the work process for more than 15 days due
to reasons such as strikes, economic slowdowns, or acts of
God;>s

* the employee does not satisfy the educational requirements
for the particular job;*”

* the employee refuses to transfer to another area where the
enterprise is relocated;*®

* the position must be vacated in order to reinstate an unlaw-
fully dismissed employee to his or her previous position;*”!

22[d. art. 327(1) subsec. 11.

23See 1.C.7., above.

#Labor Code. art. 327(1), subsec. 7a.
25[d. art. 328(1), subsecs. 1, 2.

261d. art. 328(1), subsec.
271d. art. 328(1), subsec.
281d. art. 328(1), subsec.
291d. art. 328(1), subsec.
3001d. art. 328(1), subsec.
017d. art. 328(1), subsec.

PN W
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* an employee has become eligible for a retirement pension
based on length of service and age;**

* the employment relationship arises after the employee has
acquired and exercised his or her right to retire on an old-
age pension;*®

 the requirements for the job have changed, and the
employee is no longer qualified for the position;** or

* it is objectively impossible to implement the contract of
employment.3%

The employer is also entitled to terminate employment agree-
ments with managerial personnel in the event that the employer
enters into a management agreement, i.e., in case of a change in
the general manager(s) of the company.’® The deadline for exer-
cising this right is nine months from the initial date of perfor-
mance under the management agreement.

Pursuant to Labor Code Article 331, an employer is permit-
ted to offer an employee termination of the employment contract
in exchange for payment of compensation amounting to four
times the employee’s gross monthly remuneration. The employee
has seven days to accept or reject such an offer. The employee’s
silence regarding the offer is considered a rejection. If the offer
is accepted, compensation must be paid within one month of the
contract termination date. Failure of the employer to pay the com-
pensation due invalidates the termination.

With respect to a civil servant, the employer is permitted to
terminate the employment contract if the employee fails to com-
ply with the requirement to give due notice with respect to his
or her incompatibility with the employment contract because of
social, business, or personal position.*"’

The notice period for an employer termination is 30 days,
unless the parties have agreed on a longer period, but not more

3021d. art. 328(1), subsec. 10.

3031d. art. 328(1), subsec. 10a.
3041d. art. 328(1), subsec. 11.

3051d. art. 328(1), subsec. 12.

30614, art. 328(2).

7See id. art. 330(2), subsecs. 7, 8.
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than three months.**® Under Article 326, Paragraph 2 of the Labor
Code, a collective agreement may provide that the required length
of the termination notice depends on the length of the employee’s
service for the employer when the ground for termination is one
of the following:*®

* closure of the enterprise;

* closure of part of the enterprise or reduction of personnel;

¢ decrease in the volume of work;

* discontinuation of work for more than 15 working days;

* failure of the employee to meet changed requirements for
the performance of work.

Pursuant to the 2012 Labor Code amendments, an employer
is entitled to terminate an employment agreement concluded with
a professor, associate professor, or person holding a doctoral
degree upon their attainment of age 65.%'°

When the employer has given an employee notice of termina-
tion, the employee is entitled to paid leave of one hour daily dur-
ing the notice period. This leave is not available to an employee
who works for seven hours or less.!!

5. Termination by Employer Without Notice

An employee may be terminated without notice if he or she
is detained by government authorities.’'> An employee must be
terminated without notice if any of the following circumstances

apply:

* the employee is disbarred by the competent authority and
does not have the right or license to practice his or her
profession;’"

3081d. art. 328(1).

391d. art, 326(2).

3101d. art. 328(1), subsec. 10.
3. art. 157, subsec. 6.
3121d. art. 330(1).

331d. art. 330(2), subsec. 1.
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* is deprived of the academic degree, if the employment

contract has been concluded considering the degree that
was previously awarded;*!*

the employee has been deleted from the registers of the
professional organizations under the Law on Doctors and
Dentists Professional Organizations, from the register of
the professional organization of the masters of pharmacy
under the Law on Professional Organization of Masters of
Pharmacy, or from the register of the Bulgarian Associa-
tion of Bulgarian Health Care Specialists under the Law on
Professional Organizations of Medical Nurses, Midwives
and Associated Medical Specialists;*"

a disabled employee refuses to accept an offer of
placement;*'¢

the reason for dismissal is a violation of labor discipline;*"’
the employer fails to fulfill the obligation to notify the
employer for an incompatibility that occurred during per-
formance of the work or where an incompatibility already
exists;?'® or

in the event of a conflict of interests, as ascertained by an
act issued under the Law on Prevention and Disclosure of
Conflict of Interests.>"

6. Termination of the Employment Relationship Established by
an Election

An employment relationship established by an election®*

may be terminated under the same circumstances as any other
nondisciplinary termination.**! In cases involving a disciplinary
offense, the employment of an offending elected employee may

be terminated only by recall action of the electorate body.

322

3141d. art. 330(2), subsec. 2.

3514, art. 330(2), subsec. 3.

316]1d. art. 330(2), subsec. 5.

37]d. art. 330(2), subsec. 6. See I.LE.2., above.
38]d. art. 330(2), subsecs. 7, 8.

39abor Code art. 330(2), subsec. 9.

320See 1.B.7., above.

2L abor Code art. 339(1).

32]d. art. 339(2).
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7. Special Protections Against Termination

Certain categories of employees are protected from termina-
tion of the employment relationship. This protection is based on
the employee’s health, family status, occupied position, and other
related factors. Protection against termination serves a social
function by creating relative job security for certain categories of
employees, such as the following:

* pregnant women, women in an advanced stage of in vitro
treatment, and mothers of children who are three years old
or younger;*?

* disabled workers;***

» employees with an illness listed in a Ministry of Health
Ordinance;**

* employees on a leave permitted by the employer;*

¢ trade union leaders;*?’

e elected employee information and consultation repre-
sentatives;**® and

» employees who are members of special negotiation bodies,
a European Works Council, European company, or Euro-
pean cooperative society.*?’

In order to dismiss a protected employee, the employer must
obtain advance authorization from the General Labor Inspectorate
and, in the case of union leaders, the relevant trade union.*** Prior
authorization is required where the employee is being dismissed
for nondisciplinary grounds, including the partial closing of the
business, a decrease in the volume of work, or a lack of ability
for effective performance of the employee’s obligations, or due

331d. art. 333(1), subsec. 1.

241d. art. 333(1), subsec. 2.

351d. art. 333(1), subsec. 3. See VIL.B., below.

Labor Code art. 333(1), subsec. 4.

?71d. art. 333(3). See also ILE., below.

38 Labor Code art. 333(1), subsec. 5. For a discussion of information and consulta-
tion representatives, see III.A., below.

3Labor Code art. 333(1), subsec. 6. For a discussion of European Works Councils,
European companies, and European cooperative societies, see I11.B., below.

30Labor Code art. 333(1), (3).
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to disciplinary violations, but is not required where the dismissal
is for reasons that render performance of the employment agree-
ment “impossible.”**! If the employer violates this special pro-
cedure and dismisses a protected employee without the required
permission, the employee is entitled to challenge the dismissal.**

Pregnant employees or female employees in an advanced
stage of in vitro treatment may be dismissed with prior written
notice only on the following grounds: ***

* total liquidation of the enterprise;

* the employee’s refusal to transfer to another area where the
enterprise is relocated;

* aneed to vacate the position in order to reinstate an unlaw-
fully dismissed employee to his or her previous position;
or

* an objective impossibility to implement the employment
contract.

Pregnant employees or female employees in an advanced
stage of in vitro treatment may be dismissed without prior notice
only in the event that they are detained by government authori-
ties for execution of a sentence or have committed a disciplinary
offense.’** In the latter case, the employer must obtain the prior
written consent of the General Labor Inspectorate.

Employees may not be dismissed while using their preg-
nancy, childbirth, and adoption leave,*** unless the ground for dis-
missal is liquidation of the whole enterprise.**® This protection
applies to both female and male employees.

8. Protection Against Unlawful Dismissal

The Labor Code contains various provisions that describe
the circumstances under which an employer is deemed to have

B1See id. art. 328(1), subsec. 12.
3214, art. 344(1).

33]d. art. 333(5).

334[51.

33See V.C.2.b., below.

3¢Labor Code art. 333(6).
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made an unlawful dismissal. These include, but are not limited to
the following:

the employer failed to obtain the required permission of
the General Labor Inspectorate or trade union to terminate
a protected employee;*’

the employer violated the required criteria for imposition
of the disciplinary sanction of termination;**

the employer violated the established periods for imposing
sanctions;** and

the employer failed to provide the employee with a hearing
or to accept the employee’s written explanations.**

A former employee who claims that he or she was unlawfully
dismissed may file a petition with the court within two months
from the date of receiving the order of dismissal.**! The court will
reaffirm the dismissal if it is found to be lawful. If the employee’s
challenge is successful, and the dismissal is found to be unlawful,
remedies include the following:

repeal of the dismissal;**

reinstatement to the previous position;**

compensation for the period of unemployment;*** and/or
revision of the grounds for dismissal in the employee’s ser-
vice record from a disciplinary termination to one of the
nondisciplinary grounds allowed under the employment
agreement.’*

The employer may, on its own initiative, cancel the dismissal
before a court action is instituted by the dismissed employee.
In cases that require the prior consent of the General Labor

BId. art. 344(3).

381d. art. 189(1), (2). See L.E.3., above.

¥ Labor Code art. 194(1). See L.E.5., above.
M0Labor Code art. 193(2), (3). See L.E 4., above.
3 Labor Code art. 344.

2Id. art. 344(1), subsec. 1.

3Id. art. 344(1), subsec. 2.

341d. art. 344(1), subsec. 3.

Id. art. 344(1), subsec. 4.
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Inspectorate or a trade union as a prerequisite to dismissal, and
the employer has failed to obtain consent, the court will adjudi-
cate the order of dismissal as unlawful on this procedural ground
alone, without considering the merits of the labor dispute.

An employer that wrongfully refuses reinstatement of an
employee upon order of the court will be held administratively
liable,** and a criminal penalty may be imposed under Article
172 of the Penal Code as well.

G. Privacy

Privacy in the employment relationship relates to protec-
tion of personal data as regulated by the Law on Personal Data
Protection.*’ Data privacy protections are required by the EU Data
Privacy Directive.**® Under the Law on Personal Data Protection,
“personal data” is defined as any information relating to an indi-
vidual who is identified or identifiable, directly or indirectly, by
reference to an identification number or to one or more specific
features.** Any person, including an employer, who is collect-
ing, recording, organizing, or storing personal data must, prior
to any event of processing, notify the Commission for Personal
Data Protection by filing an application and sample documents
approved by the Commission.* Employers also are obliged to
inform their employees regarding the purpose of collecting or
otherwise processing personal data and whether the provision is
mandatory or voluntary.*! In addition, employers may not collect,
store, or otherwise process personal data without obtaining the
explicit written consent of the employees to that effect.*>> Consent
is not required where processing is needed by operation of the law

3014, art. 414.

378ee 1 STATE GAZETTE (Jan. 4, 2002).

38European Parliament and Council Directive 95/46/EC, 1995 O.J. (L 281) 31.
For a detailed discussion of this Directive, see the chapter on the European Union at
I.C. in Volume IA, Part 1.

3Law on Personal Data Protection art. 2(1).

30rd. art. 17(1).

Bd. art. 19(1), subsec. 1.

32[d. art. 4(1), subsec. 2.
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(e.g., for the purpose of executing an employment agreement),*>
or in order to protect the life or health of the employee or other
individuals.

The restrictions of the Law on Personal Data Protection
apply only where individually identified records are transferred
or accessed or otherwise processed. Statistical reporting relying
on aggregate employment data and/or the use of data not disclos-
ing the identity of the employee does not give rise to any privacy
concerns.

Regulation No. 14 on the Medical Service,** issued by the
Minister of Health, regulates use of personal data related to the
health status of employees. Under this Regulation, any results
from medical screening and testing of the employee may be dis-
closed to third parties other than physicians only with the prior
written consent of the employee.

[Editor’s Note: For more information on this topic, see Restrictive
Covenants andTrade Secrets in Employment Law: An International
Survey, Volume I (BNA Books 2011).]

H. Employee Duty of Loyalty, Trade Secrets, Covenants Not
to Compete

1. Employee Duty of Loyalty

Under the Bulgarian Labor Code, the duty of loyalty relates
to the employee’s obligations to refrain from abusing in any way
the employer’s confidence and to refrain from disclosing infor-
mation of a confidential nature.’ Bulgarian legal theory further
interprets the concept of loyalty by adding to employees’ duties
the obligation to protect the employer’s interests and goodwill.
The performance of activities inimical to the best interests of the
employer is prohibited. This obligation refers to, among other
things, not joining companies performing competitive activities

33See Regulation No. 4 dated May 11, 1993, on the Documentation to be Provided
in View of the Execution of an Employment Agreement, 44 STATE GAZETTE (May 25,
1993).

34See 95 STATE GAZETTE (Aug. 14, 1998).

338ee Labor Code art. 126, subsec. 9.
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and not performing other activities that might qualify as unfair
competition.

Failure of the employee to abide by the prohibitions enumer-
ated above represents a material violation of workplace rules and
serves as grounds for disciplinary dismissal.?>

2. Trade Secrets

Under Bulgarian law, any willful or negligent disclosure
of confidential information by the employee constitutes a viola-
tion of workplace rules and entitles the employer to dismiss the
employee.*’ Any information considered as confidential must be
outlined in the individual employment agreement, because the
court will not enforce such an agreement if the employee can
demonstrate that he or she has not been informed by the employer
that the information must be considered as confidential.

In addition to the disciplinary sanctions that could be
imposed for disclosure of confidential information, the employer
is entitled to claim damages under general tort rules.

3. Covenants Not to Compete

Generally, covenants not to compete are contractual agree-
ments between employees and employers whereby the employee
undertakes not to compete with the employer for a specific period
of time and/or within a particular geographic area, in the course of
the employment relationship and following its termination.

As regards competition during employment, Article 111 of
the Labor Code provides that the employee may enter into an
employment contract with another (second) employer in the course
of his or her primary employment unless otherwise provided in
the respective employment agreement with the first employer.
Therefore, the employer is entitled to ban the employee from
entering into an additional employment contract in the course of
the main employment relationship, whether or not the additional
work with another employer qualifies as an activity competitive
with the activities performed by the employer.

36See 1.E.2., above.
37See Labor Code art. 126, subsec. 9.
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As regards competition after employment, Bulgarian labor
legislation does not specifically provide for a noncompetition
arrangement. Yet no explicit prohibition against its use exists
either. Therefore, theoretically, a clause providing for the obliga-
tion of an individual not to accept employment in a company or
organization performing activities that compete with those per-
formed by his or her ex-employer for a certain period of time fol-
lowing termination of the existing employment relationship could
be considered lawful based on the principle of contractual free-
dom. Further, because such an obligation would not be classified
as a labor provision, in the event of failure to observe the terms
and conditions of the noncompetition agreement, the individual
would be held liable for breach of contract under the general rules
for contractual liability.

In the absence of specific statutory rules on the post-termina-
tion obligations to not compete with the former employer, recent
court and administrative practice has held that the constitutionally
proclaimed freedom of labor preempts any attempt to restrict, by
means of a contractual stipulation, the ability of a natural person
to engage in employment activities. Specifically, it has been noted
that “declarations and/or clauses in an employment agreement,
whereunder an employee undertakes not to engage in an activity,
competing with the business of the employer on the Bulgarian
market, are devoid of legal effect, as they come into variance with
the idea for liberal and efficient development of the Bulgarian
market by stimulating competition, and therefore such undertak-
ings contradict with the good morals and are invalid.”*%

These decisions do not mean that non-compete covenants
are deemed null and void per se in every enforcement aspect.
Although it is broadly accepted in court practice that specific per-
formance cannot be awarded for a breach of a non-compete obliga-
tion, the question is still open whether compensation for damages
is possible. Arguably, the courts would uphold a particular non-
compete undertaking as long as it was made in consideration for
a specific promise on the part of the employer—i.e., where the
employee received something in return. Such consideration might

38Resolution No. 259 of Oct. 18, 2005, of the Commission on Protection of
Competition issued on file No.K3K-149/1.07.2005.
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be specific payments post-termination or consideration provided
during the effective term of the employment agreement (e.g., spe-
cific bonuses relating to the obligation not to compete or pay-
ments for improvement of the employee’s qualifications).

On another point, even if consideration were present, a non-
compete covenant would only be considered enforceable if it
were appropriate in terms of duration and coverage—i.e., if it did
not unreasonably restrict the rights of the former employee to find
an alternative employment for his or her knowledge and skills. A
restriction would be appropriate as long as it was limited to the
minimum necessary to protect the ex-employer’s business—this
would mean that the restriction covered the same market segment
(both in terms of products/services and in terms of geographi-
cal scope) as the one in which the ex-employer was active. The
appropriateness of the restriction should be further scrutinized
considering the particular functions inherent to the employee and
his or her access to confidential information and awareness of the
employer’s business policies.

[Editor’s Note: For more information on these topics, see
Restrictive Covenants and Trade Secrets in Employment Law: An
International Survey, Volume I (BNA Books 2011).]

I. Choice of Law for Individual Employment Contracts

Originally, under Article 3 of the Rome Convention,** the
parties to an employment contract were free to choose the law that
governed their contract. The choice of law had to be expressed or
demonstrated with reasonable certainty by the terms of the con-
tract or the accompanying circumstances.

Under Article 6(2), if no express choice was made by the par-
ties and unless a choice of law could be inferred from the circum-
stances, the employment contract would be governed as follows:

(a) by the law of the country in which the employee habitu-
ally carries out his work in performance of the contract,
even if he is temporarily employed in another country; or

3Rome Convention, 1980 O.J. (L 266) 1, art. 6(2).
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(b) if the employee does not habitually carry out his work
in any one country, by the law of the country in which
the place of business through which he was engaged is
situated

unless it appears from the circumstances as a whole that the con-
tract is more closely connected with another country, in which
case the contract is to be governed by the law of that country.

An inference of choice of law could be made from factors
such as, but not limited to, the process of the employee’s remu-
neration and the location of the employer’s management.

Article 6(1) provided further that a choice of law by parties
to an employment contract should not deprive the employee of the
protection afforded by certain mandatory rules of law that would
be applicable in the absence of that choice. Mandatory rules of
law are those that cannot be derogated by contract and must be
applied whatever the law applicable to the contract. Pursuant to
Article 7 of the Rome Convention, the application of mandatory
rules was subject to certain conditions and to the territorial scope
of the rule. In addition, the mandatory rules would not apply in so
far as the applicable law afforded the employee an equivalent or
a higher degree of protection. The same approach applied to the
mandatory rules of a foreign country, whether or not it was a party
to the Rome Convention.

In December 2009, the Rome Convention provisions
on choice of law were replaced with the so-called “Rome I
Regulation’% (applicable to contractual obligations). In addition,
effective January 11, 2009, the “Rome II Regulation™*' (appli-
cable to non-contractual obligations) took effect with respect to
events giving rise to damage and occurring after the Regulation’s
entry into force.

As with the Rome Convention, Article 8 of the Rome I
Regulation provides that an employment contract is to be gov-
erned by the law chosen by the parties. However, mandatory

¥0European Parliament and Council Regulation 593/2008/EC on the law appli-
cable to contractual obligations (June 17, 2008) (Rome I).

*'European Parliament and Council Regulation 864/2007/EC on the law appli-
cable to non-contractual obligations (July 11, 2007) (Rome II).
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provisions of the law of the forum (e.g., provisions regarding dis-
missal, health and safety, maternity leave, and social security con-
tributions) cannot be overridden by choice of law provisions.3*
In the absence of a choice of law, the Rome I Regulation sets
criteria similar to those under the Rome Convention, stipulating
that employment contracts are to be governed by the law of the
country in which the employee habitually carries out his or her
work (even if temporarily employed in another country) or, if the
employee does not habitually carry out his or her work in any one
country, by the law of the country in which the employer is situ-
ated. As an override, an employment contract is to be governed
by the law of another country if it is more closely connected with
that country.’®

The Rome I Regulation applies to employment contracts
concluded after December 17, 2009, in all EU Member States
other than Denmark, which opted out of the Regulation and con-
tinues to follow the requirements of the earlier Rome Convention.

¥2Rome I Reg. art. 9.

393 Article 8 of the Rome I Regulation specifies as follows:

1. Anindividual employment contract shall be governed by the law chosen by the
parties in accordance with Article 3. Such a choice of law may not, however,
have the result of depriving the employee of the protection afforded to him by
provisions that cannot be derogated from by agreement under the law that, in
the absence of choice, would have been applicable pursuant to paragraphs 2, 3
and 4 of this Article.

2. To the extent that the law applicable to the individual employment contract has
not been chosen by the parties, the contract shall be governed by the law of the
country in which or, failing that, from which the employee habitually carries
out his work in performance of the contract. The country where the work is
habitually carried out shall not be deemed to have changed if he is temporarily
employed in another country.

3. Where the law applicable cannot be determined pursuant to paragraph 2, the
contract shall be governed by the law of the country where the place of busi-
ness through which the employee was engaged is situated.

4. Where it appears from the circumstances as a whole that the contract is more
closely connected with a country other than that indicated in paragraphs 2 or
3, the law of that other country shall apply.
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II. COLLECTIVE BARGAINING
A. Unions

Employees in Bulgaria are entitled to freely form trade union
organizations.** All employees, including managers and super-
visors (as long as they are not employers), are eligible to join
employees’ unions. Employees’ unions have their own bylaws
and rules that regulate their internal structure and functions and
are free to elect their own representatives, organize their leader-
ship, and adopt programs of action.?®

Union representatives have the right to participate in the
preparation of a company’s bylaws and regulations*¢ and to rep-
resent employees’ interests as regards issues of labor and social
security.*” Unions also are authorized to represent employees in
court in labor disputes, but they cannot settle, dismiss, or amend
employees’ claims unless expressly authorized.*®®

Employers’ organizations are formed in ways similar to
employees’ unions, with equally representative and functional
authority and independence.’® Like employees’ unions, employ-
ers’ unions have the right to enact their own bylaws and other
internal rules and regulations, to elect their representatives and
representative bodies, and to determine independently their func-
tions.”’” The only functional distinction between employees’
and employers’ unions is that employees’ unions participate in
the preparation of internal company rules concerning employ-
ment relationships, over which the employer has final approval
authority.’”!

The recognition of employees’ and employers’ unions is
governed by the Regulation on Trade Unions and Employers

3%4Labor Code art. 4.
305]d. art. 33.

31d. art. 37.

371d. art. 42.

38]1d. art. 45.

391d. art. 5.

300d. art. 33(1), (2).
Sd. art. 37.
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Organizations Recognition Criteria.’”> The Council of Ministers
is competent to resolve whether a trade union or employers’ orga-
nization is eligible to represent its members at the national level.*"

1. National Employees’ Unions

In 2012, the Labor Code requirements for the formation of
employees’ unions at the national level were changed. As a result
of these changes, the requirements became more stringent. Thus,
in order to qualify as a union of employees at the national level,
the following criteria must be met:¥"*

* membership must be at least 75,000;

* the union must have organizations in more than one-fourth
of the industries designated by a code under the National
Statistical Institute’s Classification of Economic Activi-
ties, with at least five percent of the employees engaged in
each economic activity being members thereof, or at least
50 member organizations with at least five members in
each economic activity;

* the union must have local organizations in more than
one-fourth of the municipalities in Bulgaria as well as a
national governing body;

* the union must have the capacity of a legal person, acquired
at least two years prior to the submission of the request for
recognition.

2. National Employers’ Unions

The 2012 Labor Code amendments also changed the require-
ments for employers’ unions. Originally, the government wanted
to require that to be representative, an employer organization had
to unite sector/branch structures and companies that had at least
100,000 employees and had to perform activities exclusively
assigned to the union by a law or statutory instrument. However,

28ee 64 STATE GAZETTE (July 18, 2003), as amended, 93 STATE GAZETTE
(October 21, 2003) and 52 STATE GAZETTE (June 29, 2007).

B3Labor Code art. 36.

SId. art. 34.
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the Constitutional Court of Bulgaria ruled that these criteria were
unconstitutional.*”> Hence, the new requirements to be met by
employers’ unions are as follows:3"

* the union must have employer organizations in more than
one-fourth of the industries designated by a code under the
National Statistical Institute’s Classification of Economic
Activities, with at least 5 percent of the employees in each
economic activity or 10 employer-members in each eco-
nomic activity;

e the union must have local bodies in more than one-fourth
of the municipalities in Bulgaria as well as a national gov-
erning body;

* the union must possess the capacity of a legal person at
least three years prior to the submission of the request for
recognition.

For purposes of the above criteria, an employer that is a
member, either directly or through a branch or industry organi-
zation, of two or more national employer organizations has the
following options:*"’

* to authorize representation through an express power
of attorney given to one of the national organizations of
which it is a member; or

* to authorize representation through an express power of
attorney given to the branch or industry organization of
which it is a member.

B. The Collective Labor Contract

1. Subjects of Bargaining

The collective labor contract occupies an important place in
the regulation of the employment relationship in Bulgaria due to
the special social functions assigned to it. The Labor Code states

58ee 7T STATE GAZETTE (Jan. 24, 2012).
Labor Code art. 35.
See id.
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that the collective labor contract is used to settle matters of labor
relations “not settled by the mandatory stipulations of the Labor
Code” or by other related labor regulations.*”® The subject matter
of the collective labor contract consists of a variety of social secu-
rity and labor issues, such as remuneration, working conditions,
rest periods, leave, insurance, social security benefits, work time,
and related matters.

2. Superiority of the Labor Code

The Labor Code states that the collective labor contract may
not restrict the rights and privileges granted to employees under
the Code. Furthermore, an employment contract, whether col-
lective or individual, may not create less favorable benefits for
employees than those existing under the current labor laws.?”
Thus, provisions of the collective labor contract must not fall
below the minimum standards established by law. In case of a
conflict with legal standards, the collective agreement is rendered
null and void.**

3. Relationship to Individual Contracts

After conclusion of the collective labor contract, the affected
employee and employer are free to negotiate more favorable
employment conditions under an individual employment con-
tract.’®! Taken together, the collective labor contract and the labor
laws and regulations provide the basic legal structure upon which
individual employment contracts should be negotiated. If the indi-
vidual employment contract provides less favorable employment
conditions for the employee than those provided in the collective
labor contract or under the labor laws, the individual employment
contract is thereby rendered null and void.*? In these cases, where
particular terms of an individual employment contract are invali-
dated, the invalid terms are then replaced by the applicable statu-
tory provisions or the provisions of the collective labor contract.

8Id. art. 50(1).

4. art. 50(2).

301d. art. 74(1).

#1See I.B.5., above.
¥2Labor Code art. 74(1).
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4. Parties and Representation

A collective labor contract is concluded between the rele-
vant trade union and employer.* The Labor Code states that the
collective labor contract is the product of collective negotiations
between the parties, which may include the trade union organiza-
tions or their association on the one side, and a single employer,
group of employers, or their respective organizations on the oth-
er.® Only one collective agreement may be concluded with an
individual employer, employer’s representative, or employer’s
association.’® The trade union initiates the negotiation and seeks
the conclusion of a collective labor contract.

Upon the employer’s request, made before commencement
of the negotiation process, the trade union organizations are
obliged to provide information about the actual number of their
members.*%

The employer’s representative must participate in and pres-
ent information necessary for the bargaining process, including,
for example, data on the economic situation of the enterprise, its
marketing, profits and losses, organization of work, and related
matters.*” An employer that violates this bargaining obligation
is subject to civil liability according to Article 52(2) of the Labor
Code. If the information is considered to be of a confidential
nature, i.e., its disclosure could cause damage to the company,
then the employer may refuse to provide it or may condition
release of the information on certain nondisclosure obligations.**

5. Conclusion and Registration

The resulting agreement must be in writing and signed by
the parties, or by their designated representatives.* Upon its con-
clusion, the employer must inform the employees of the terms of

4. art. 51(2).

384Id.

385]d.

314, art. 52(4).

37V, MRACHKOV, BULGARIA LABOR LAW 194 (1995).
38Labor Code art. 52(1), subsec. 2(b).

39714, art. 53(1).
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the collective bargaining contract and make the contract available
to all employees.**

Labor Code Article 53(3) requires that the collective labor
contract be registered with the local Labor Inspectorate with juris-
diction over the enterprise’s place of business. The procedure for
registration is established in Article 53(4). In particular, Article
53(4) provides that the parties to a collective agreement must
present an electronic copy of the agreement, as well as a copy of
the signed original, to the Labor Inspectorate for purposes of reg-
istration. This registration requirement does not affect the legality
of the collective labor agreement, which is considered concluded
from the date of signing, unless provided otherwise.

If the collective labor contract is concluded with a number
of employers that have different places of business, then the con-
tract may be registered with any Labor Inspectorates having juris-
diction over the company’s place of business. Collective labor
contracts concluded on an industrial sector level or national level
must be registered with the Central Labor Inspectorate.™"

Copies of collective agreements must also be provided ex
officio to the National Institute of Conciliation and Arbitration,
which is responsible for the creation and maintenance of an infor-
mation system for collective agreements. The procedure and man-
ner for the provision of these copies and their further preservation
will be established by the Minister of Labor and Social Policy.**

6. Duration

As noted immediately above, the collective labor contract
takes effect from the date of its signing.** The contract duration
is defined by the Labor Code as one year, unless otherwise agreed
by the parties, but not more than two years.** The parties are
given the right to agree on a shorter duration for separate clauses
within the contract.’*

0[d. art. 58.
¥d. art. 53(3).
2]d. art. 53(5).
3[d. art. 54(1).
341, art. 54(2).
3951d‘
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The collective labor contract may be amended, partially
or in its entirety, provided all parties agree to the proposed
amendment.**

Negotiations for a new collective contract should commence
no later than three months prior to the expiration date of the exist-
ing contract.*’

7. Coverage

As a general rule, the collective labor contract applies to all
employees who are members of the trade union that signed the
contract.*® However, the law attempts to equalize the effect of
the collective contract for all employees by providing them with
uniform contractual benefits and work conditions. To accomplish
this, the Labor Code provides that employees who are not mem-
bers of the trade union may join employees covered by the collec-
tive agreement by submitting a written application for acceptance
to the employer, or to the leadership of the trade union,*” in accor-
dance with the acceptance procedure determined by the parties to
the collective contract.*®

This acceptance procedure may not conflict with statutory
requirements, aim at the achievement of illegal results through
legal means, or violate the public order.*! In addition, the accep-
tance may not be conditioned on the payment of a fee.

8. Effect of Employer Noncompliance

An employer may be held liable for noncompliance with
the terms of the collective contract in an action brought in a civil
court by the trade union or an aggrieved employee.*”

9614 art. 56(1).
¥Id. art. 54(3).
3814, art. 57(1).
399]d.

40014, art. 57(2).
4011d.

40214, art. 59.
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C. Dispute Settlement

In addition to court actions, collective labor disputes may
be settled by negotiation, voluntary arbitration, or strikes.**
Procedures for the settlement of labor disputes through negoti-
ation or arbitration are provided by the Law on the Settlement
of Collective Labor Disputes (Collective Disputes Law).*** The
Collective Disputes Law also establishes the National Institute
of Conciliation and Arbitration for the purpose of assisting in the
amicable settlement of collective labor disputes between employ-
ees and employers.

1. National Institute of Conciliation and Arbitration

The National Institute is a legal entity with its principal
place of business in Sofia. The managing entities of the National
Institute are the Supervisory Board and the Director. The
Supervisory Board consists of two representatives of employee
organizations, two employer representatives, and two representa-
tives of the state. The members of the Supervisory Board serve for
a one-year term. The Director of the Institute is a member of the
Supervisory Board by virtue of his or her position.

The Supervisory Board adopts rules for the conduct of medi-
ation and arbitration and criteria for nomination of mediators and
arbitrators, and approves the list of mediators and arbitrators pro-
posed by the organizations of employees, employers, or the state.
The Director of the Institute is appointed by the Minister of Labor
and Social Policy after consultation with the Supervisory Board.
The activities of the Institute are financed with funds from the
state budget.

2. Negotiation

Employers and employees may participate in settlement
negotiations through their representatives. The procedure is com-
menced upon submission of a written request by the affected

403For a discussion of strikes, see IL.D.1., below.
404DV No. 21 (1990), amended by DV No. 27 (1991) (Collective Disputes Law).
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employees that includes information regarding the representa-
tives who will participate in the negotiations.*

The law states that the procedure is to be “freely decided” by
the participating parties.**® Both parties present arguments during
the negotiations to justify their positions, and compromise gener-
ally is necessary in order to reach a final agreement. Negotiations
may last up to 14 days, or longer if agreed to by the parties. In the
event a disagreement persists, the superior body of the employer’s
organization and the trade union must become involved, and may
reach an agreement to resolve the matter.

3. Arbitration

A collective labor dispute may be referred to an individual
arbitrator or an arbitration panel upon written agreement of the
parties.*” The panel may consist of one or three arbitrators who
are chosen by the parties from a list. The list of arbitrators must be
approved by the Supervisory Board of the National Institute for
Conciliation and Arbitration and must be published in the State
Gazette.*® The arbitration procedure contemplates a hearing on
the disputed issues, with the presentation of evidence and testi-
mony of experts. The arbitration decision is binding and subject
to immediate enforcement.*”

D. Industrial Actions

1. Strikes

The right to strike is a fundamental right of Bulgarian citi-
zens guaranteed by the Constitution.*'’ The Collective Disputes
Law regulates in detail the right of Bulgarian employees to strike
in an effort to solve their collective labor disputes.*!! In contrast,
strikes are not allowed to settle individual labor disputes and

405Collective Disputes Law art. 3(2).
40614, art. 1(1).

40714, art. 5(1).

40814, arts. 4a, (7), subsecs. 3, 6.

491d. supp. & final provisions §1(1).
40ConsT. art. 50.

#l1Collective Disputes Law arts. 10—19.
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grievances,*'? which must be resolved under the procedures estab-
lished in Chapter 18 of the Labor Code.*"

If a collective dispute cannot be settled by negotiation, or
if the employer fails to perform its obligations, employees may
strike by temporarily suspending work.*'* Employees also may
announce a symbolic strike, without interruption of work, by car-
rying and placing appropriate signs, posters, or other symbols.*"”
The decision to strike is made by a majority of the employees in
the enterprise or branch.*¢

Seven days before commencement of a strike, the employ-
ees and their representative must inform the employer in writing
about the strike, its duration, and the designated body that will
lead the strike.*"” However, employees may conduct a warning
strike for less than an hour without a preliminary warning.*'®

At least three days before the commencement of a strike, the
employer and the employees should reach a written agreement to
allow the normal, continuous operation of any activities that, if
interrupted or suspended, might have the following effects:*"”

» endangering the life and health of the citizens in need of
urgent medical care or hospitalized;

e disruption of the production, distribution, and supply of
gas, electricity, and heat, public utility services and trans-
portation services, TV and radio communications, or tele-
phone services;

* irreparable damage to public or private property or the
environment; or

 endangering the public peace.

214, art. 16(5).

43See I.LE. and LF., above.
44Collective Disputes Law art. 11(1).
451d. art. 10.

“614. art. 11(2).

471d. art. 11(3).

481d. art. 11(5).

9974 art. 14(1).
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If the parties are unable to reach agreement on these issues, the
dispute is referred to arbitration.**

Participation in a strike is voluntary. No one may be forced
to participate or not participate.*”! Furthermore, strikers are not
permitted to create obstacles or make it more difficult for employ-
ees who are not participating to continue to perform their work
duties.*”> During a strike, the parties make efforts to settle their
dispute through negotiations, mediation, or by any other appro-
priate means.*?

Strikes are not allowed under the following circumstances:**

* if the employees’ claims are against the Constitution;

* in case of noncompliance with the requirements of nego-
tiation, majority employee decision, employer notice, or
an agreement to protect public services, etc.;

* on questions previously settled by agreement or arbitration
decision;

* during a natural disaster and any related urgent and imme-
diate rescue and restoration activities;

* for settlement of individual labor disputes;

e within the Ministry of Defense, Ministry of Internal
Affairs, judicial, prosecutorial, and investigators’ bodies;
or

* to assert political demands.

The employer and the employees not participating in the
strike may bring an action to declare the illegality of an announced,
ongoing, or completed strike.**

Employees are not compensated by the employer for the time
spent participating in a strike. However, they may be compen-
sated from a special strike fund on the employees’ own initiative
with their personal or professional organizations’ funds.*** Time

4201d. art. 14(3). See I1.C.3., above.
“ICollective Disputes Law art. 13(1).
2214, art. 13(2).

3. art. 15.

4241d. art. 16.

Id. art. 17.

26514, art. 18(1).
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spent participating in a strike is considered as length of service for
purposes of entitlement to pensions.*’ An employee who does not
participate in a strike, but who is unable to work because of the
strike of other employees, is entitled to receive compensation.*?®

Employees may not be disciplined or held financially liable
for participation in a legal strike. However, discipline and finan-
cial liability may be imposed on employees who participate in an
illegal strike.**

During a legal strike, an employer is not allowed to hire
new employees to replace those participating in the strike, except
under the following circumstances:*°

* to guarantee the provision of public utility services;

e to assure normal TV and radio communications; or

* to prevent irreparable damage to public or private property
or the environment.

Even in these cases, the hires must be temporary and only for
the duration of the strike.*!

The 2012 amendments to the Collective Disputes Law
broaden the scope of the foregoing obligations by prohibiting
the employer from recruiting replacement employees, including
those from a temporary work agency. **

2. Lockouts

An employer may not suspend work and announce a lockout
to stop a legal strike or to impede satisfaction of its employees’
demands.*?

2714, art. 18(4).
281d. art. 18(5).
Id. art. 19.
B0Id. art. 14(1).
BIId. art. 21.
432]d'

433]d. art. 20.
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E. Union Security

State government bodies, local government bodies, and
employers are obligated to facilitate trade unions by providing
buildings, equipment, and other types of subsidies to support their
activities.**

Unsalaried leaders of national, industry, or regional trade
union organizations, as well as unsalaried chairpersons of trade
unions within an enterprise, are entitled to paid leave in an amount
established by the applicable collective bargaining agreement, but
not less than 25 hours per calendar year. Payment for this leave
is made under the same rules established for paid annual leave,**
and cash compensation in lieu of leave is prohibited.**® Unless
otherwise established in a collective bargaining agreement, a sal-
aried elected trade union official is considered to be on unpaid
leave for the period of his or her office.*’

During the time an employee occupies a trade union office
at the enterprise or at a regional, industrial, or national elective
trade union body, and for six months after vacating that office,
the employer may dismiss the employee only with the advance
consent of the trade union.** This protection applies to dismissals
based on the following grounds:**’

* partial closing of the business;

¢ decrease in the volume of work;

* lack of ability for effective performance of the employee’s
obligations;

* the requirements for the job have changed, and the
employee is no longer qualified for the position; or

* a disciplinary violation.

“4Labor Code art. 46.

5See V.A.l.e., below.

6Labor Code art. 159(2).

YId. art. 161.

81d. art. 333(3). See also L.LE.7., above.
“Labor Code art. 333(3).
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III. REPRESENTATION BY ENTITIES OTHER THAN UNIONS

The Labor Code permits employee participation in the man-
agement of the enterprise through their trade union representa-
tives on questions regarding professional qualifications, increases
or decreases in production, expansion or reduction of personnel,
improvement of work conditions, and employee layoffs.

In certain cases provided by law, employees are entitled to
participate in discussions related to the management of the enter-
prise through their elected representatives, whether or not the
employees are represented by a trade union. For example, in the
event of a transfer in company ownership, the employer is obli-
gated to consult with the employees if, as a result of the transfer,
it intends to take certain measures affecting employment.* If no
trade union is present within the company, the general meeting of
the employees may elect representatives for the purpose of con-
ducting the consultations.*!

A. Employee Representatives for Information and
Consultation

The EU Information and Consultation Directive** was
transposed into Bulgarian law through Labor Code amendments
regarding employees’ participation in company management
through elected representatives.**

Under the amended Labor Code provisions, for companies
with 50 or more employees, and in economically and organiza-
tionally autonomous parts of companies with 20 or more employ-
ees, employees have the right to elect representatives for purposes
of receiving information and consulting with management. The
Labor Code sets forth a procedure for the election, the number of

#0714, art. 123. See IV.B., below.

#1See Labor Code art. 7(2) (providing that general meeting of employees may
elect representatives to represent their mutual interests in regard to labor and social
security issues before employer or state authorities).

“2European Parliament and Council Directive 2002/14/EC, 2002 O.J. (L 80) 29.
For a discussion of this Directive, see the chapter on the European Union, at I11.B.2.,
in Volume IA, Part 1.

43See Labor Code arts. 7a—7d.
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representatives (which is in proportion to the total number of the
company’s employees), their term of service, etc.**

Employers are obligated to provide information to and con-
sult with the employee representatives, on matters such as the
economic development of the company or changes in the com-
pany’s structure or work organization. Employee representatives
also are entitled to meet with the employer in order to inform
the company of employees’ questions and requests.** The Labor
Code provisions for information and consultation apply only to
the extent that the employer and the employees’ representatives
have not agreed to other procedures.*¢

Employee representatives may only be dismissed with
advance authorization by the General Labor Inspectorate.*’
Employee representatives who have access to confidential infor-
mation, and who have agreed to keep the information confiden-
tial, are liable for damages caused as a result of violating their
obligation.*

B. European Works Councils

The Law on Providing Information to and Consulting with
Employees of Multinational Enterprises, Groups of Enterprises,
and European Companies (EWC Law) introduced the EU
Directive on European Works Councils.**® The EWC Law sets
forth terms and procedures for the establishment and operation
of European Works Councils (EWCs) in multinational compa-
nies, groups of companies, European companies, and European
cooperative societies. This protection of employees’ interests at
the European level does not exclude existing mechanisms at the
national level, but serves as their complement.

To qualify as a multinational within the meaning of the EWC
Law, a company must have the following numbers of employees:

4441d. arts. 7a, 7b.

WId. art. Tc.

#0614, art. 130d.

“7See 1.F.7., above.

4T abor Code art. 7c.

4#Council Directive 94/45/EC, 1994 O.]J. (L 254) 64. For a discussion of this
Directive, see the chapter on the European Union, at III.B.1., in Volume IA, Part 1.
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* at least 1,000 employees in EU Member States; and
e at least 150 employees in each of at least two Member
States.

A European company is a company established in accor-
dance with Council Regulation 2157/2001/EC.*°

For companies subject to the EWC Law, central manage-
ment must conduct regular joint meetings with the EWC at least
once each year, aimed at providing information and consulting
on matters concerning the community-scale company or group
of companies. These meetings may focus on the structure of the
company or its branches, the economic and financial circum-
stances of the company or its branches, the probable development
of the business, the situation and probable trend of employment,
investments, significant changes concerning the organization, the
introduction of new working methods or production processes,
transfers of production, reductions in the volume of work, the
closing of companies, branches, or other business units, planned
collective dismissals, and other matters of interest to the parties.

In addition, in the event of exceptional circumstances that
are likely to have a significant impact on employees’ interests,
particularly in cases of relocation, branch closings, or collective
dismissals, the EWC has the right to convene extraordinary meet-
ings with central management in order to be informed about mea-
sures affecting employees.

Employees who are members of an EWC are entitled to
paid leave to be used for participation in EWC meetings.*' EWC
members also are entitled to paid time off to take educational
courses required for performance of their obligations as EWC

40For a discussion of this Regulation, see the chapter on Employment and
Corporate Law Issues Applicable in Restructuring of Companies in the EU, at V1., in
Volume IA, Part 1.

#“Labor Code art. 157(1), subsec. 5a.
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members.*> EWC members may only be dismissed with advance
authorization from the General Labor Inspectorate.*

IV. REDUNDANCY AND TRANSFERS OF UNDERTAKINGS
A. Collective Redundancy

The term “collective dismissal” refers to a dismissal carried
out by an employer for one or more reasons not related to perfor-
mance of the affected employees, provided that within a period of
30 days, the employer has terminated the following numbers of

employees:**

* at least 10 employees, where the total number of em-
ployees in the particular enterprise is between 20 and 100;

* at least 10 percent of the total number of the employees,
where the total number of employees in the enterprise is
not less than 100, but does not exceed 300; or

 at least 30 employees, where the total number of the
employees is 300 or more.

When an employer is contemplating collective dismissals,
it must begin consultations with the trade unions’ representatives
and with the employees’ information and consultation represen-
tatives*> no later than 45 days before the dismissals are to take
effect. In the course of these consultations, the employer must
make efforts to reach an agreement with the employee represen-
tatives so as to avoid collective dismissals or reduce the number
of employees affected and mitigate the consequences of the dis-
missals.*® Before the required consultations begin, the employer

421, art. 161(3).

#3See I.F.7., above.

44Labor Code §1, subsec. 9, add’l provisions.
5See I11LA., above.

#6Labor Code art. 130a(1).
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must provide the trade unions’ representatives and the employ-
ees’ information and consultation representatives with written
information on the following:*Y’

* the reasons for the projected dismissals;

* the number of employees to be dismissed, and the princi-
pal economic activities, groups of occupations, and posi-
tions to which they belong;

* the number of employees employed in the principal eco-
nomic activities, groups of occupations, and positions at
the enterprise;

* the specific criteria for selection of the employees to be
dismissed;

* the period over which the dismissals are to be effected; and

* the compensation due in connection with the dismissals.

The employer must provide this same information to the
National Employment Agency within three days of providing the
information to the union and employee representatives.**® The
Employment Agency then is obliged to inform the other inter-
ested parties, namely, the municipal administration, the territo-
rial division of the National Insurance Institute, and the General
Labor Inspectorate. The notification must contain all necessary
information regarding the planned mass dismissal—including the
reasons for the planned dismissal, the number and category of
employees to be dismissed, the period during which the dismissal
must be carried out, and the stipulated selection criteria—as it
relates to preliminary consultations with representatives of the
trade unions and employees.

Collective dismissals may not take effect earlier than 30 days
after notification to the National Employment Agency.*’

¥7Id. art. 130a(2).
81d. art. 130a(3).
Id. art. 130a(7).
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B. Transfers of Undertakings

Article 123 of the Labor Code states that the employment
relationship with an employee is not terminated in the event of a
change of employer as the result of the following:

* a merger of enterprises by the formation of a new enter-
prise;

* a merger by acquisition of one enterprise by another;

* distribution of the operations of one enterprise among two
or more enterprises;

* passing of a self-contained part of an enterprise to another;

* achange in the legal form of the business organization;

* a change in the ownership of the enterprise, in whole or in
part;

* the ceding or transfer of activity from one enterprise to
another, including the transfer of tangible assets; or

* the incorporation of a European company or a European
cooperative society by way of merger.

In these cases, the rights and obligations of the transferor
employer arising from the employment relationships existing on
the date of the restructuring are transferred to the new employer.*®°
Liability for obligations to employees created before the merger,
distribution, change in ownership, or transfer are apportioned as
follows:*!

* in case of a merger of enterprises or change in legal form—
on the new enterprise;

* in all other cases—on both enterprises jointly and sever-
ally.

In the event of a proposed transfer, the Labor Code requires
the transferor and transferee employers to provide information to

4601d. art. 123(2).
411d. art. 123(4), subsecs. 1, 2.
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the trade unions’ representatives and employees’ information and
consultation representatives*® regarding the following:*%

the type of transfer and the date of its implementation;

the reasons for the transfer;

the possible legal, economic, and social consequences of
the transfer; and

* the measures intended to be undertaken with respect to the
employees.

The required information must be provided at least two
months before the consequences of the transfer are set to occur. In
cases where there are no employee representatives, the employer
must provide the information directly to employees.***

If either employer intends to undertake certain employment
measures, such as dismissals, it must consult with the trade unions’
representatives and with the employees’ information and consul-
tation representatives and to make efforts to make agreements.*
These consultations are not subject to any procedural require-
ments. The employer and the employees’ representatives are free
to agree on the procedure. The main aim of the consultations is
to obtain the opinion of the employees’ representatives regarding
the transfer and, to the extent possible, to modify the parameters
of the transfer to avoid any employment-related complications.

In the event of a transfer in which the enterprise remains
entirely or partly independent, the employees’ information and
consultation representatives are entitled to keep their status and
functions with the new employer for a period not longer than one
year.*® In all other cases, employees are entitled to participate
in the discussion and resolution of enterprise issues through the
elected employee representatives of the new employer.

Employees are allowed to terminate their employment rela-
tionship without notice in the event of a transfer of undertaking

462See I11.A., above.
463Labor Code art. 130b(1).
4641d. art. 130b(5).

4651d. art. 130b(4).

4614 art. 7b(2).
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that results in a “serious deterioration” of the employee’s working
conditions.*’

Bulgarian law does not include any specific legal conse-
quences for noncompliance with the statutory requirements for
informing and consulting with employees regarding a transfer, in
terms of invalidity of the transfer. However as per the latest 2012
Labor Code amendments noncompliance is subject to specific
administrative sanctions for violation of the obligation to inform
and consult with the employees with regard to transfers.*® These
sanctions are imposed on the employer of its officials by the com-
petent Labor Inspectorate and are in the form of fines or pecuni-
ary sanctions, varying from BGN 1,500 to BGN 5,000 for the
employer and from BGN 250 to BGN 1,000 for each violation.

V. WAGES, HOURS, AND LEAVE
A. Wages

1. Mandatory Compensation

Chapter Twelve of the Labor Code establishes detailed rules
on employee compensation. The Code states the general rule that
all work performed under an employment contract must be mon-
etarily*® compensated.*” Parties may not avoid this provision by
negotiating some other form of remuneration or for work to be
performed without compensation.*’!

The Labor Code explicitly prohibits discrimination in the
compensation of men and women performing the same or equiva-
lent work.*”> Accordingly, men and women performing the same
or equivalent work are entitled to equal remuneration.

47]d. art. 327(1), subsec. 3a. See discussion at I.LF.3., above.
48T abor Code art. 414(5).

14, art. 269(1).

NId. art. 242.

NUd. art. 74(1).

42Id. art. 243. See also VI.A.2., below.
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2. Role of Trade Unions

Trade unions may play a role in determining salaries to the
extent that minimum salary amounts can be negotiated in a col-
lective labor contract. However, they may not influence salaries
that are established in an individual employment agreement.

3. Minimum Wages

A Bulgarian employee is entitled to basic compensation for
the fulfillment of a given type of work under normal conditions
and within legally established working hours. The amount of the
basic remuneration is determined by mutual agreement of the par-
ties under the individual employee’s contract or under the collec-
tive labor agreement. Compensation also is based on the level of
an employee’s professional qualifications, experience, and skills.

The national minimum monthly wage is determined by an
ordinance of the Council of Ministers from time to time upon its
own discretion.*”® The ordinance is subject to promulgation in the
State Gazette. Collective labor contracts and their provisions are
not relevant to determination of the national minimum monthly
wage.

The minimum monthly wage is uniform throughout the
country. Any employment contract that attempts to provide for
a monthly compensation below the established minimum limit is
illegal.*™*

As of January 2013, the minimum wage in Bulgaria is set at
BGN 310.

4. Additional Work Remuneration

a. Overview

Additional remuneration may be added to basic compensa-
tion in recognition of additional requirements for the quantity
and quality of the work performed, or to compensate employees
for specific conditions under which their work is performed.*”

“BLabor Code art. 244, subsec. 1
44V, MRACHKOV, BULGARIA LABOR Law 108 (1995).
“SLabor Code art. 260.
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The Council of Ministers is empowered to establish the types and
minimum amounts of additional compensation to the extent they
are not fixed in the Labor Code.*’®

According to the provisions of the Regulation on the
Structure and Organization of Work Remuneration,*”” additional
work remuneration usually is determined as a percentage of the
basic salary under the labor contract and not on the basis of the
national minimum monthly wage.

The most important types of work for which additional
remuneration is provided include the following:

* internal replacement for an absent employee;*’®
* night work;*”

* overtime work;*

* holiday work;*®! and

* long service.*¥

The Regulation on the Structure and Organization of Work
Remuneration determines the minimum amounts and method for
determining additional remuneration for overtime work, night
work, the time during which the employee is at the disposal of
the employer, scientific degrees, and length of service and pro-
fessional experience. Additional remuneration for such things as
achieved results, participation in company profits, or because of
temporary changes in working conditions resulting in additional
psychological burden to the employee may also be stipulated in
the collective labor agreement, in the internal regulations adopted
by the employer, or in the individual employment contract.

4101d. art. 244,

4"Regulation on the Structure and Organization of Work Remuneration, approved
by the Council of Ministers by Ordinance No. 4, 9 STATE GAZETTE (Jan. 26, 2007).

“BLabor Code art. 259(1).

“PId. art. 261. See also V.B.6., below.

“Labor Code art. 262. See also V.B.2., below.

I abor Code art. 264. See also V.B.8., below.

482Regulation on the Structure and Organization of Work Remuneration art. 12.
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b. Night Work

The law provides for increased compensation for night
work,*? largely because it is considered hazardous to the em-
ployee’s health.*3* Night work rates may be negotiated between
the parties under the employment contract, but strict compliance
with the minimum rate as determined by the Council of Ministers
is required.*®

For each hour of night work (i.e., between 10 p.m. and 6
a.m.) or part thereof, the employees are entitled to an additional
remuneration amounting to not less than BGN 0.25. Through the
means of an individual or collective contract higher amounts of
additional payment for night work can be negotiated.

c. Overtime Pay

The employer and employee may agree on the rate of pre-
mium pay for overtime, subject to the following minimum statu-
tory premiums based on the employee’s regular wage rate:

* 50 percent for every additional overtime hour;*¢
* 75 percent for overtime during the weekly rest period.*’

The Labor Code expressly prohibits compensatory time off
in lieu of overtime pay.*®

d. Holiday Pay

Days classified as official holidays constitute paid days off
for all employees.”®® An employee who works overtime on an
official holiday is entitled to two times his or her regular day’s
wage.*

483For a definition of night work, see V.B.7., below.

484V, MRACHKOV, BULGARIA LABOR LAaw 94 (1995).

“SLabor Code art. 261.

46]d. art. 262(1), subsec. 1.

7[d. art. 262(1), subsec. 2. For a description of the weekly rest period, see V.B.9.,
below.

“8Labor Code art. 150(2).

489For a list of public holidays, see V.B.10., below.

0L abor Code art. 262(1), subsec. 3; V. MRACHKOV, BULGARIA LABOR LAaw 750
(2007).
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e. Additional Remuneration for Length of Service and
Professional Experience

The Regulation on the Structure and Organization of Work
Remuneration provides that the employee is entitled to addi-
tional remuneration if he or she has worked and still works in
the employer’s enterprise, including at different workplaces and
positions, or if the employee has worked in the enterprise prior
to a change of employer.*! The minimum service period that
should be completed by the respective employee for the purposes
of availing from the right to additional remuneration for length
of service and professional experience is one year. Calculation
of this additional remuneration takes into account the service
and professional experience of the employee acquired under an
employment contract, or another type of relationship (e.g., state
official or freelancer) constituting grounds for social insurance of
the employee against all social security risks or against all social
security risks except for labor accident, professional disease, and
unemployment, in another enterprise but at the same or similar
position, profession, or work or at a position, profession, or work
of similar nature. The same rule applies if Bulgarian citizens or
citizens of other Member States and the members of their families
have worked or have practiced their profession in the territory of
the EU Member States at the same or similar position, profession,
or work or at a position, profession, or work of similar nature.*

The additional remuneration for length of service and pro-
fessional experience is in the amount of at least 0.6 percent for
each year of qualifying service and professional experience.*?

5. Pay Reductions

The Labor Code provides specific rules for determin-
ing an employee’s compensation in the event of failure to ful-
fill work quotas,** during a work stoppage or a transfer of work

#TRegulation on the Structure and Organization of Work Remuneration art. 12(2).

921d. art. 12(4), subsecs. 3, 4.

“30rdinance No. 147 of the Council of Ministers of June 29, 2007, on
Determination of the Minimum Amount of Work Remuneration for Long Service and
Professional Experience, 56 STATE GAZETTE (July 1, 2007).

““4Labor Code art. 266.
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assignments,*> or for poor quality of output due to fault or no
fault of the employee.*® These rules are summarized as follows:

* For failure to fulfill quotas where the employee is not at
fault, the employee receives remuneration according to the
output, but no less than the agreed remuneration for full
output.*’

* For failure to fulfill quotas where the employee is at fault,
the employee receives remuneration according to the out-
put.

* For a work stoppage, an employee receives his or her gross
remuneration when the stoppage is not the employee’s
fault and no remuneration if the stoppage is the employee’s
fault.*”

* For performing work other than that regularly assigned to
the employee, he or she receives the remuneration for the
work done, but no less than the employee’s regular gross
remuneration.>®

* For unfit products, an employee receives the remuneration
for fit products when the unfitness is not the employee’s
fault, or no remuneration if the unfitness is the employee’s
fault.>"!

* For products that only partially meet quality standards, the
employee’s remuneration is reduced in proportion to the
waste when the partial unfitness is the employee’s fault.>">

6. Methods of Computing Wages

The manner of determining wage rates may be based on a
“time-work™ (the length of working time) and/or a “piece-work”
(work results) basis.’® The time-work system of compensation is

9Id. art. 267.

40]d. art. 268.

Y71d. art. 266(1).
981d. art. 266(2).
Id. art. 267.

074, art. 267(3).
0174, art. 268(1), (3).
5214, art. 268(2).
0314, art. 247(1).



V.A.7. BULGARIA 10-95

applied in cases where productivity cannot be measured by the
quantity of work performed and where great accuracy and high
quality work performance is needed. The piece-work system may
be applied where productivity and performance can be precisely
measured, evaluated, and controlled. Under this system, the com-
pensation actually due is determined in proportion to the work
done, which in turn is measured by the output produced.

7. Remuneration of State Employees

The Council of Ministers is empowered to adopt an ordi-
nance under which the minimum and maximum remunera-
tion of individuals employed in the state administration will be
determined.>%

The 2012 Labor Code amendments establish criteria for
determining the remuneration of state employees. These criteria
are the level of the position occupied, the employee’s qualifica-
tions, and his or her professional experience.’® The remunera-
tion package can be increased on the grounds of the following
criteria:>%

 annual assessment of performance in the relevant position;

e return to work after a period of pregnancy and maternity
leave or childcare leave;>"’

* expiration of the probation period;

* upon return after a period of leave or after an official mis-
sion which lasted more than one year, or upon reinstate-
ment of employment after dismissal;

* promotion to a position at a higher remuneration level.

The 2012 amendments also establish provisions regulating
the additional remuneration for this category of employees, i.e.,
additional remuneration for night work, for overtime work, for
work on public holidays, for stand-by availability, and for good

0414, art. 107a(7).
3957d .art. 107a(10).
001d. art. 107a(11).
7See V.C.2.b., below.
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performance. These grounds are exhaustively listed*® and on no
other grounds for payment of additional remuneration may be
introduced.

8. Form of Payment

Bulgarian employees typically are paid in Bulgarian Leva,
or in the corresponding national currency for employees abroad.
The Council of Ministers, the collective agreement, or the labor
contract may permit payment in kind (e.g., food, clothing, etc.),
but only for the additional remuneration part of an employee’s
pay, not for the basic compensation.>”

Under the Law on Obligations and Contracts,’'’ contractors
may negotiate the price of a contract in foreign currency and make
payments in the agreed currency. This rule extends to the payment
of labor compensation.

9. Place and Time of Payment

Article 270 of the Labor Code provides that compensation
must be paid to an employee at the place of business where the
work is performed.’'! It must be paid in person or, upon signed
authorization by the employee, to his or her relatives or to other
authorized persons.”'? An employee’s compensation may be paid
either in advance or after the work is performed, twice every
month.>"

Under Bulgarian law, employees who perform their obliga-
tions under an employment contract in good faith are guaranteed
to receive a certain wage amount. This guaranteed amount is
equal to 60 percent of the monthly compensation specified in their
employment contract, but in no event less than the national mini-
mum monthly wage.”'* The balance, to the full amount specified

S8Labor Code art. 107a(13).

S91d. art. 269(2).

SI0Law on Obligations and Contracts art. 10(1).

SLabor Code art. 270(1).

S21d. art. 270(3).

SB]d. art. 270(2).

S14Id. art. 245(1). For a description of the minimum wage, see V.A.3., above.
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in the employment contract, remains payable and is subject to
legal interest.>"

The amount of interest payable on outstanding employee
remuneration is equal to the basic interest rate specified for the
country plus 10 percent.’'®

10. Withholding of Compensation

Two provisions in the Labor Code provide employees with
legal protection against the recovery or withholding of compensa-
tion by an employer. First, the Code provides that any remunera-
tion received by an employee in good faith is not reimbursable.>!”
Second, deductions from an employee’s remuneration may be
made only for certain specified reasons, as follows:

* to repay compensation advanced to the employee;>'®

* to repay compensation paid to the employee above the
amount due as a result of a technical error;’"

» for authorized taxes;**°

* for insurance premiums;>!

* pursuant to attachments authorized in accordance with
established legal procedures;>** or

* to satisfy the limited financial responsibility for losses
caused by the employee.’

11. Tax on Employment Remuneration

As per the Law on Taxation of Incomes of Individuals,>*
income from work performed on the Bulgarian territory is tax-

SSLabor Code art. 245(2).

S160Ordinance No. 100 of the Council of Ministers of 29.05.2012 laying down the
amount of statutory interest on overdue payables denominated in foreign currency
art. 1.

SUId. art. 271(1).

S81d. art. 272(1), subsec. 1.

S19Id. art. 272(1), subsec. 2.

S0[d. art. 272(1), subsec. 3.

21d. art. 272(1), subsec. 4.

22[d. art. 272(1), subsec. 5.

SB]d. arts. 210(4), 272(2), subsec. 6. See also L.E.8., above.

2495 STATE GAZETTE (Nov. 24, 2006).
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able in Bulgaria notwithstanding the employee’s and employer’s
tax residency (i.e., whether they are Bulgarian or foreign tax resi-
dents) and where the income has been received. Thus, irrespective
of whether the employees will be employed by a Bulgarian entity
or a foreign one, the fact that they will receive income from work
in the territory of Bulgaria triggers personal income tax liabil-
ity with respect to such income.’” No other taxes are applicable
regarding income from work under an employment agreement in
Bulgaria.

The employer is liable for the calculation, withholding from
the respective employee’s remuneration and remittance to the
budget of advance personal income tax on the remuneration of
the respective employee.’”® The tax due on employment remu-
nerations is to be withheld and paid to the budget by the employer
on the account of the employee. Said obligation for transfer of
the tax due arises only for employers, qualifying as Bulgarian
employers under Law on Taxation of Incomes of Individuals, i.e.,
any local entity, or a foreign entity having a permanent establish-
ment or a base on the territory of Bulgaria. If the employer does
not fall under any of the above categories, no obligation for trans-
fer of taxes would arise and the employees will be solely liable for
declaring and paying the taxes due. Due personal tax payments
should be remitted to the budget until the 25th day of the month
following the month in which the respective deductions have been
made.>”’

A flat rate of 10 percent is applicable and chargeable on the
personal income of the employees.”®® For proper tax calculation
of the advance payments due leviable income includes all types
of income from employment for the respective month (in cash
or in-kind) decreased, before applying the tax rates, by: (a) the
social and health security contributions paid on the account of the
employee (including contributions made abroad), and (b) some
other deductible amounts exhaustively specified by law>* (e.g.

Law on Taxation of Incomes of Individuals art. 8(2).
]d. art. 42(1), (5), (9).

7Id. art. 65(11).

8Id. art. 42(4).

Id. art. 42(2).
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the value of: (i) free food and/or food additives, antidotes pro-
vided in kind within the meaning of the Labor Code, (ii) working
clothes, uniforms, and presentable clothing according to relevant
statutory instruments, (iii) travel and accommodation expenses,
where documented according to the procedure established by
effective legislation, etc.””).

The monthly tax base can also be reduced by (if applicable): !

* a tax relief for disabled workers in the amount of BGN
660;

* a tax relief for personal contributions for voluntary social
security and insurance when the amounts are withheld by
the employer at the moment of payment of the remunera-
tion of the respective employee.

12. Guaranteed Payment of Remuneration in Case of Employer
Bankruptcy

The Law on the Guaranteed Payment of Employees in Case
of Employer Bankruptcy (Guaranteed Payment Law) provides
a guarantee that employees will receive their compensation in
the event that bankruptcy proceedings are initiated against their
employer. The employees of a Bulgarian company, which a self-
standing part of a company performing its business activity in
another EU or EEA Member State, are entitled to the same com-
pensation under the Guaranteed Payment Law if the non-Bulgar-
ian company is in bankruptcy under the laws of the respective
EU or EEA Member State, and the bankruptcy also applies to the
Bulgarian self-standing part.>*

For purposes of the Guaranteed Payment Law, a Guaranteed
Receivables Fund (GRF) was established within the structure of
the National Social Security Institute (NSSI). The amount of con-
tributions to, and payments from, the GRF are to be determined
annually by the Law on the Budget of State Social Security.
However, monthly contributions may not exceed the larger of 0.5

S01d. art 24(2).

BUd. art 42(3).

5%2Law on the Guaranteed Payment of Employees in Case of Employer Bankruptcy
(Guaranteed Payment Law), add’l provisions §1.
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percent of the employee’s gross remuneration or the maximum
social security income set for the particular year. Contributions
are made entirely by the employer. In return, the employee is enti-
tled to a guaranteed payment. For 2012, the maximum guaranteed
payment was BGN 1,000.%%

The Ordinance on the Procedure for Informing Employees
about Granting and Effectuating Guaranteed Payments in Case of
Employer Bankruptcy®* specifies the procedures for informing
employees and for granting guaranteed payments.

In order to receive payment from the GRF, the employee
must file a written application with the local division of the NSSI
within 30 days of the date that the court publishes its decision to
open bankruptcy proceedings against the employer or of the date
on which employees are informed by their Bulgarian employer
that a bankruptcy proceeding has been opened pursuant to another
country’s laws.

The 2012 amendments to the Guaranteed Payment Law pro-
vide that the contributions to the GRF are to be paid together with
the contributions for social insurance.>

B. Hours

1. Normal Working Time

The regular time for performance of the work entrusted to an
employee is defined in Article 136 of the Labor Code as “work-
ing time.” The legal workweek is a 40-hour, five-day week.>
The workday must be a maximum of eight hours per day.*” For
minors, working time is limited to 35 hours per week and seven
hours per day.5**

The Labor Code requires working time to be calculated on a
daily basis. However, employers are allowed to introduce aggre-
gate reporting based on a cumulative calculation for a certain

33See 98 STATE GAZETTE (Dec. 14, 2010).

53 8ee 3 STATE GAZETTE (Jan. 11, 2005).
5%Guaranteed Payment Law art. 20, subpara 4.
3¢Labor Code art. 136(1).

5371d. art. 136(3).

3%8See VI.B.1., below.
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period not exceeding six months.”* Under an aggregate report-
ing system, there may be certain deviations from normal working
time, e.g., one week an employee may work 50 hours, and another
week only 30 hours. However, if an aggregate reporting system
is used, the average working time during the reported period may
not exceed a maximum of 56 hours per week.

Article 111 of the Labor Code allows an employee to enter
into an employment contract with another (second) employer in
addition to his or her primary employment. For employees over
the age of 18 who work under primary and secondary labor agree-
ments, the total hours are limited to 48 per week.**® However,
employees may consent to an increase in the total working time
in excess of 48 hours.**!

2. Overtime Hours

The Labor Code defines overtime work as “work performed
by the employee over and above his agreed working hours under
the order of, or with the knowledge of and with no objection from,
the employer or the respective superior.”>*

As a general principle, overtime work is prohibited.**
However, the Labor Code allows certain exceptions, including
the following:

» work that is related to the national defense;>**

» work performed for the prevention, management, and miti-
gation of the effects of disasters;>*

» work that is necessary to restore water and electrical sup-
ply, heating, sewage, transport, and communication, and
for medical assistance;>*

S¥Labor Code art. 142.
0[d. art. 113(1), subsec. 2.
s4See id. art. 113(2).

2. art. 143(1).

14, art. 143(2).

S4Id. art. 144(1).

514, art. 144(2).

4614, art. 144(3).



10-102 INT’L LABOR & EMP. LAws VoL. ITA V.B.2.

* emergency repairs of machinery or other equipment on the
work premises;>*’

* work that cannot be performed during regular working
hours;**® and

* intensive seasonal work.>*

Employers may also extend business hours for reasons
related to the production process.> In order to exercise this right,
the employer must, in advance of the extension, consult the trade
unions’ representatives and the employees’ information and con-
sultation representatives,™' unless otherwise agreed in the col-
lective bargaining agreement, and must notify the General Labor
Inspectorate.”> When extended, business hours may not exceed
10 business hours per day or 48 hours per week. For employees
working under a reduced working hours arrangement,>* extended
business hours may not exceed one hour over their reduced work-
ing time, and the extended workweek may not exceed 40 hours.>*
In addition, extended business hours may not exceed more than
20 consecutive days or more than 60 days annually.*

Extension of the business day must be compensated within
four months by a reduction in the number of business hours on
other days, and these reductions in the normal duration of the
business day should be recorded by the employer in a specially
designated book. If the employer fails to compensate employees
within the four-month period, then each employee may choose at
his or her own discretion the moment to exercise the right of com-
pensation by providing two weeks’ advance notice to the employ-
er.”® If the employee terminates employment before receiving
reduced-hour compensation, monetary compensation equal to

14, art. 144(4).

Id. art. 144(5).

S9Id. art. 144(6).

30]d. art. 136a.

31See II1.A., above.
32Labor Code art. 136a(1).
33See V.B.3., below.
4Labor Code art. 136a(2).
33[d. art. 136a(3).

30Id. art. 136a(4).
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that payable for overtime work must be paid to the employee for
the additional hours of work.>’

The Labor Code places strict maximum amounts on the dura-
tion of overtime work, allowing no more than the following: 55

* 30 hours of day work, or 20 hours of night work, to be
performed within one calendar month;>*

* six hours of day work, or four hours of night work, to be
performed in one calendar week;>*

e three hours of day work, or two hours of night work, to be
performed in two consecutive working days.

An annual cap of 150 hours is placed on accumulated over-
time work.>' However, these restrictions do not apply in cases of
(1) national defense, (ii) natural and social disasters, or (iii) urgent
public needs for the restoration of the water or electrical supply.®

The following categories of persons are prohibited from
working overtime:

 employees younger than 18 years of age;*** and
* pregnant employees and female employees in an advanced
stage of in vitro treatment.®

Employers are prohibited from requiring overtime work by
the following types of employees, unless the employee consents
to the assignment:

* mothers of children under six years of age;%
* mothers of handicapped children regardless of the child’s
age;566

37[d. art. 136a(5).

381d. art. 146(2), subsec. 3.
3Id. art. 146(2), subsec. 1.
30]d. art. 146(2), subsec. 2.
SUId. art. 146(1).

520d. art. 146(3).

303]d. art. 147(1), subsec.
341d. art. 147(1), subsec. 2.
35[d. art. 147(1), subsec. 3.
566Id.

[
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* employees who have been reassigned due to medical dis-
ability, but only if medical authorities determine that it will
not be detrimental to their health;**” and

* employees who are continuing their education while
employed.>®®

Overtime work also is prohibited for employees whose work-
ing time has been reduced due to hazardous working conditions,®
with exceptions allowed for work in (i) national defense, (ii) natu-
ral and social disasters or dangers, and (iii) public works sectors
when urgently necessary.’”

An employee has the right to refuse to perform overtime
work if it is in violation of the law or the collective agreement.’”

3. Reduced Work Hours

Article 137 of the Labor Code provides for reduced work-
ing hours for employees who are under age 18 and for those who
work under hazardous conditions for more than four hours per
day. The reduced workday is designed to protect employees from
the dangerous impact of the work environment by reducing the
length of time they are exposed to such conditions.

For employees working under hazardous conditions,
reduced working hours must be established where the harmful
environment or specific working conditions cannot be removed or
reduced regardless of other measures taken by the employer, and
where a reduction in working time would, in fact, limit the risks
to employees’ health.’’”> The Council of Ministers is charged with
adopting an ordinance specifying the types of work appropriate
for reduced working time.’”

7]d. art. 147(1), subsec. 4.

S81d. art. 147(1), subsec. 5.

3%See V.B.3., below.

SLabor Code art. 147(2).

M. art. 148.

S2[d. art. 137(1), subsec. 1. See also VIL.A., below.
3 Labor Code art. 137(2).
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The amount of reduction in the workday depends on the
degree of the danger posed to the employee.’” The determina-
tion of reduced working time is based on the opinions of medi-
cal and technical experts and is regulated by numerous acts of
the Council of Ministers. Regulation of work time is subject to
change following the introduction of new technology and equip-
ment that significantly improves the work environment.>”

For employees entitled to reduced working time, the Labor
Code explicitly prohibits a reduction in remuneration or other
benefits, such as the right to a paid annual leave.*’

4. Part-Time Work

The Labor Code defines “part-time work™ as work of a
shorter monthly duration than the monthly duration of normal
working time, for performance of the same or similar type of
work.”” The parties are free to negotiate the duration and alloca-
tion of any part-time work assignment.>’

An employer may introduce part-time work for all or some
of its employees, for a term of not more than three months per
year and conditioned on a reduction in the volume of work.’” The
introduction of part-time work must be agreed to in advance with
the trade unions’ representatives and the employees’ informa-
tion and consultation representatives.”® Where a part-time work
arrangement is implemented, working time should not be reduced
to less than one-half of the normal working time, as reflected in
the parties’ employment contract.’®!

2

SOrdinance of the Ministry of Labor & Social Policy and Ministry of Health
Providing Free Food to Employees Working in Conditions Dangerous to Their Health,
DV No. 58 (1993).

S50rdinance for Reduced Working Time, DV No. 59 (1993).

SLabor Code art. 137(4).

STId. art. 138(2).

S8]d. art. 138(1).

PId. art. 138a(1).

80]d. art. 138a(1). For a description of information and consultation representa-
tives, see III.A., above.

S1Labor Code art. 138a(2).
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With a view to creating possibilities for transfer from full-
time to part-time work or vice versa, the employer must do the
following:>%2

* give consideration to employees’ requests for transfer from
full-time to part-time work;

* give consideration to employees’ requests for transfer from
part-time to full-time work or for an increase in the amount
of part-time work;

* make information regarding vacant full-time and part-time
positions available to employees as well as trade union
representatives and employees’ information and consulta-
tion representatives;

» facilitate access to part-time work at all levels of the enter-
prise, and where possible, facilitate the access of part-time
employees to vocational training.

Part-time employees may not be placed at a disadvantage
based on the part-time nature of their working relationship as
compared to employees who work on a full-time basis and who
perform the same or similar work.”®3

As per the 2012 Labor Code amendments, an employment
contract concluded for part of the statutory working time will be
construed as a contract concluded for normal working time where
the supervisory authorities find that the employee actually works
longer than contractually prescribed.”®*

5. Work on Particular Days of the Month

Article 114 of the Labor Code provides that an employment
agreement may be concluded for work on particular days during
the month. The time under such an employment agreement must
be recognized for purposes of calculating length of employment
service.

#21d. art. 138a(3).
31d. art. 138(3). See also VI.A.2., below.
34Labor Code art. 138(4).
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6. Stand-By Duty

Certain categories of employees may be required to be on
duty or on stand-by status during specified hours in a 24-hour
period. The categories of employees, maximum duration of hours,
and accounting procedures for stand-by duty are determined by
the Minister of Labor and Social Policy.’®

7. Night Work

Article 140 of the Labor Code defines “night work™ as at
least three hours of working time between the period from 10:00
p.m. until 6 a.m.*® The normal duration of a night shift is seven
hours for employees on a five-day workweek.>¥’

Because night work is considered hazardous, the Labor
Code prohibits the assignment of the following employees to
night work:

* employees younger than age 18 (for whom work per-
formed between 8 p.m. and 6 a.m. is considered to be night
work);*®* and

» pregnant women and female employees in an advanced
stage of in vitro treatment.>

The prohibition also applies to the following employees, but
exceptions are allowed with the employee’s consent:

» mothers of children younger than age six;**

* mothers taking care of handicapped children;>"

» employees with disabilities;*? and

* employees who are continuing their education while
employed.>”

35Id. art. 139(5).

801d. art. 140a.

714, art. 140(1).

8[d. art. 140(4), subsec.
#91d. art. 140(4), subsec.
0[d. art. 140(4), subsec.
59]Id.

2[d. art. 140(4), subsec.
3[d. art. 140(4), subsec.

Radi S

O
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The Labor Code also requires that an employer provide hot
food, refreshments, and facilities to night shift employees.*** This
provision reflects the legislative finding that night work is con-
sidered “harmful to the employee’s well being because of the
changes in the normal cycle of the physiological functions in the
human body.”*

Employers’ ability to employ individuals to work at night or
on night shifts is subject to a prior medical examination made at
the employer’s expense.*®® Employees who work at night are sub-
ject to regular medical examinations, and if their health deterio-
rates due to working at night, they must be transferred to suitable
day work or reassigned.’

8. Rest Periods

Article 151 of the Labor Code provides that employees are
entitled to daily rest breaks, including a rest break for a meal,
which may not be shorter than 30 minutes.>® As a rule, rest breaks
are not counted as working time.*” However, an employee work-
ing in an enterprise with continuous production is entitled to a
paid rest period for one meal during each workday.®® Employees
also are entitled to at least 12 hours rest between two working
days.5!

Article 153 of the Labor Code provides for a weekly rest
period equal to an uninterrupted 48-hour period or two consecu-
tive days, one of which is to be a Sunday.®” The law does allow
some exceptions to this weekly rest period requirement. For
example, the weekly rest period may be reduced to 24 hours in
certain industries that have continuous production processes and

P4Id. art. 140(3).

35V, MRACHKOV, BULGARIA LABOR Law 94 (1995).
¥ Labor Code art. 140a(2).

¥7Id. art. 140a(3), (4).

M8Id. art. 151(1).

971d. art. 151(2).

0001d. art. 151(3).

Ol1d. art. 152.

6214, art. 153(1).
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therefore require the uninterrupted use of the work force through
shift work.5

For employees whose working time is reported on an aggre-
gate basis,®* the minimum period of uninterrupted weekly rest
must be at least 36 hours.® In case of shift rotations, employees
whose work is reported on an aggregate basis may be allowed
a weekly rest of less than 36 hours if required by the actual and
technical organization of work in the enterprise, but in no event
may the weekly rest be less than 24 hours.®%

When overtime work is performed on both days of the weekly
rest, in addition to premium pay for overtime,’ the employee is
entitled to an uninterrupted rest of at least 24 hours during the
next workweek.®

The Council of Ministers is authorized to specify the dura-
tion of rest periods for employees performing work of a special
character and/or subject to a special work organization system.*”

9. Open-Ended Working Time

Due to special characteristics of the work and after consulta-
tions with the trade unions’ representatives and the employees’
information and consultation representatives,®’® the employer
may establish an open-ended working time system for some posi-
tions. Employees working under an open-ended working time
system, if necessary, must continue their performance after expi-
ration of the normal working time and, therefore, are entitled to
an additional break of at least 15 minutes, which must be used
after the end of the normal working time.®'' For hours worked in
excess of the normal working time, the employees are entitled to
an additional paid leave or additional remuneration for overtime

031d. art. 153(2).

%04See V.B.1., above.

05T abor Code art. 153(2).
0001d. art. 153(3).

%07See V.A.4.c., above.
8T abor Code art. 153(4).
°]d. art. 154a.

010See III.A., above.

ST abor Code art. 139a.
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work depending on whether they worked during business days,
rest days, or legal holidays, respectively.®'?

Employees who are employed under conditions of reduced
working hours®?® or who perform work from home®* may not
work on an open-ended basis.®"

10. Legal Holidays

Official Bulgarian national public holidays, listed in Article
154(1) of the Labor Code, are as follows:

January 1 New Year
March 3 National Day
Holy Friday, Holy Saturday, Easter (4 days)

Easter Sunday, and Easter

Monday
May 1 Labor Day
May 6 St. George’s Day
May 24 Education, Culture and

Slavonic Alphabet Day

September 6 Reunion Day
September 22 Independence Day
November 1 National Revival Day
December 24 Christmas Eve
December 25 and 26 Christmas

As a rule, it is within the discretion of the Council of
Ministers, during the course of the year, to declare some days to
be public holidays (in addition to the public holidays specified by
law) or to rotate the days declared as public holidays. However,
if such a rotation occurs, the duration of the workweek is limited
to a maximum of 48 hours, and the weekly rest must be at least
24 hours.5!®

©2See V.A.4.c. and V.A .4.d., above.
®3See V.B.3., above.

o14See 1.C.6., above.

®SLabor Code arts. 107f, 139a(2).
61974, art. 154(2).
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C. Leave

1. Paid Annual Leave

An employee’s basic right to paid annual leave is guaranteed
by Article 48(5) of the Constitution, and implemented by Articles
155, 156, 156a, 162, 163, 164 and 172-178 of the Labor Code.

Employees are entitled to paid annual leave irrespective of
the duration of their service. Thus, even employees just com-
mencing their first employment acquire the right to paid annual
leave as of their very first day of work. However, employees are
entitled to use paid annual leave only after they have effectively
worked for more than eight months.®'” If the employment contract
terminates before completion of the first eight months, then the
employee is entitled to receive cash compensation in lieu of paid
leave.®'®

a. Leave Accrual

The Labor Code establishes a uniform requirement for at
least 20 business days of annual paid leave, notwithstanding the
employee’s age or duration of employment.®"

b. Extended Annual Leave

Extended annual leave is provided for certain categories
of employees (e.g., teachers, professors, pilots, scientists, etc.),
depending on the nature of their activities and the extent of their
responsibilities.®”® These categories are expressly enumerated in
an ordinance approved by the Council of Ministers.®*!

In addition, employees with a permanently reduced working
capacity of 50 percent or more are entitled to annual leave of at
least 26 working days per year.5>?

o71d. art. 155(2).

o8]1d. art. 155(3).

O1d. art. 155(4).

020]d. art. 155(3).

021See Ordinance for Working Times, Rest Periods and Leaves, DV No. 6 (1987)
(Working Time Ordinance), arts. 24, 26, 28, 30.

2L abor Code art. 319.
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c. Additional Paid Annual Leave

Additional paid annual leave may be awarded for hazardous
work and irregular work schedules imposed by the needs of the
enterprises. Specifically, the following employees are entitled to
no less than five additional working days of annual leave:®*

* employees who work under hazardous conditions which
cannot be eliminated, restricted, or reduced regardless of
the measures taken;

* employees who work under an open-ended working time
arrangement.®**

Additional types of work for which additional paid annual
leave is available may be established by an ordinance of the
Council of Ministers.®*

An employer and employee may agree on a longer duration
of leave and may include the agreement in either the individual or
collective labor contract.5?

d. Use of Annual Leave

Paid annual leave must be granted to employees in a single
uninterrupted period or in a piecemeal way during the calendar
year in which the leave is accrued.®”’

Annual paid leave must be used in accordance with a sched-
ule for the respective year, approved by the employer after consul-
tations, held in advance with trade union representatives and with
the employees’ information and consultation representatives.®
This schedule must be drafted in a way that allows all employees
to use their annual paid leave during the year for which it is due.®®

23[d. art. 156(1).

024See V.B.9., above.

2[d. art. 156(2).

0201d. art. 156(1).

27]d. art. 172.

28For a description of information and consultation representatives, see IILA.,
above.

2Labor Code arts. 172, 173.
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The schedule for use of annual paid leave should be approved by
the employer by December 31 of the previous year.5*°

Annual paid leave must be used with the written authoriza-
tion of the employer.®*' The employer is obligated to authorize
use of the employee’s annual paid leave if the leave has been
requested for the period specified in the schedule, unless use of
the leave has been postponed in accordance with the mandatory
rules of the Labor Code as specified below. If the employer has
not authorized use of the leave during the period specified in the
schedule, the employee is entitled to determine his or her own
time for use of that leave and must inform the employer thereof in
writing at least two weeks in advance.%**

The employer is entitled to order an employee to use his or
her scheduled paid leave (i.e., annual paid leave which is included
in the vacation schedule), if the employee does not request its use
before the first scheduled day of the leave.®*® Annual paid leave
also may be ordered by the employer, without the employee’s
request or consent, in the event of a business closing of more than
five business days’ duration, where paid annual leave is used by
all the employees during the same period of time.%**

Annual paid leave may be postponed and carried forward to

the next calendar year under the following circumstances:®¥

* if postponement is due to important production reasons,
not more than 10 working days of paid annual leave may
be carried forward to the next year;

* upon the written request of the employee and with the con-
sent of the employer, the use of part of the paid annual
leave, not exceeding 10 working days, may be postponed
for the next calendar year in case of important reasons;

* in case the employee was not able to use his or her entire
annual paid leave due to the use of pregnancy, maternity,
adoption, or childcare leave, temporary disability leave, or

0307d. art. 173(1).

1]d. art. 173(6).

274 art. 173(8), (9).

931d. art. 173(7), subsec. 3.
0341d. art. 173(7).

93]d. art. 176.
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the use of another statutory leave during the same year;
there is no limitation on the amount of annual leave that
may be postponed.

The right to use unused annual paid leave lapses after two
years’ time from the end of the year to which the leave pertains.
Where the annual paid leave has been postponed due to the use
of another statutory leave, the right of the employee to use annual
paid leave lapses in two years’ time from the end of the year in
which the reason for the non-use of the leave ceases to exist.®

On November 11, 2010, the Constitutional Court of the
Republic of Bulgaria adopted a decision whereby certain provi-
sions of the Labor Code concerning the use of annual paid leave
were declared as violating the Bulgarian Constitution.®*” In view
of that decision, annual paid leave, accrued and not used up to
2010, may be used until termination of the employment agree-
ment. In other words, that leave will not lapse after a certain
period of time.

e. Rate of Compensation

The amount of compensation received when annual leave is
taken is based on the remuneration received by the employee dur-
ing the month preceding the leave.®*® The Labor Code prohibits
payment of cash compensation in lieu of annual leave except in
the case of termination of the employment contract,** when the
employee is entitled to monetary compensation for the unused
portion of his or her annual leave. This figure is determined
in accordance with Article 224(1) of the Labor Code and the
Ordinance on Working Time, Rest Periods, and Leave.*

For an employee who has not worked at least 10 days dur-
ing any month preceding annual leave, the rate of compensa-
tion is calculated on the basis of the basic and additional labor

0361d. art. 176(3).

037See 91 STATE GAZETTE (Nov. 19, 2010).
9¥Labor Code art. 177.

¥1d. art. 178.

#40Working Time Ordinance art. 42.



V.C.2. BULGARIA 10-115

remuneration of a permanent nature,*! as agreed in the employ-
ment contract.%*

2. Other Types of Paid Leave

The Labor Code provides additional paid leave for the fol-
lowing purposes:®*

* performance of public duties;**

* marriage;**

e trade union activities;**¢

* service or sabbatical leave;*’

* temporary disability;**

* pregnancy, childbirth, and adoption of a child;*’

* nursing a child;*°

* childcare (for a child under age two);%!

e childcare (mothers of two or more children);®?

* death of a parent, child, spouse, brother, sister, spouse’s
parent, or other lineal relative;%

* educational purposes;®* and

* preparation for an examination for admission to a higher
educational institution.%>>

%IFor a discussion of basic and additional remuneration, see V.A.3. and V.A 4.,
above.

*“2Labor Code art. 177(2).

3 Additional regulations on the various types of paid leave are found in the
Working Time Ordinance.

84 abor Code art. 157.

0451d. art. 157(1).

0461d. art. 159. See IL.E., above.

#7Labor Code. art. 161. This leave may be paid or unpaid and is granted in accor-
dance with the terms of the applicable collective bargaining agreement or individual
employment agreement.

8481d. art. 162.

91d. art. 163.

8507d. art. 166.

8517d. art. 164.

02]1d. art. 168.

93]d. art. 157, subsec. 3.

8541d. art. 169.

85]d. art. 170.
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The following types of leave are paid by the employer:
(i) trade union activities,®* (ii) temporary disability, but only for
the first three days from the date the disability has occurred,®’
(iii) nursing a child.®*® Next, leave for educational purposes and
for preparation for an examination for admission to a higher edu-
cational institution should be paid by the employer only if agreed
between the employee and said employer.®

Furthermore, a differential approach is adopted with regard
to leaves for performance of public duties.®® Thus, depending
on the specific type of leave for performance of public duties
the leave could be either paid by the employer, or paid by the
employer only where such an agreement is reached or where a
collective bargaining agreement provides for such an agreement
or a compensation from the social security system will be paid.
The following leaves will be paid by the employer only where an
agreement is concluded between the employee and the employer
or where the collective bargaining agreement provides for that: (i)
leaves for marriage;*! (ii) death of a parent, child, spouse, brother,
sister, spouse’s parent, or other lineal family member.*** The ser-
vice or sabbatical leave as well as the childcare leave (mothers
of two or more children) are also subject to the foregoing rule.®
Payment by the employer is made under the same rules and rates
established for paid annual leave,’* and is based on the average
wage received during the month preceding the leave.

Leaves for (i) temporary disability,*” (ii) pregnancy, child-
birth, and adoption of a child,*® and (iii) childcare (for a child
under age two)%’ are paid in by the National Social Security
Institute under the form of social security compensations.

056]d. art. 159(2).

%7Social Security Code art. 40(5).
6814, art. 166(4).

697 arts. 169(1), 170(1).

01d. art. 157(3).

11d. art. 157(3) subsec. 1.

662[d.

031d. arts. 161(2), 168(1).

4See id. art. 177.

83Social Security Code art. 40(3).
6661d.

667Id.
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a. Temporary Disability Leave

Employees are entitled to leave for temporary disability due
to the following reasons:%®

* general sickness;

* occupational disease or employment injury;

e sanitarium treatment;

* urgent medical examination or tests;

* quarantine;

* absence from work prescribed by the health authorities;

* need to attend to a sick or quarantined member of the fam-
ily or to accompany a sick member of the family to a medi-
cal examination, test, or treatment; or

* taking care of a healthy child dismissed from a childcare
facility because of a quarantine imposed on the facility or
on the child.

As per the Regulation on medical expertise,*” tempo-
rary disability may be established only by the competent health
authorities:

¢ doctors and dentists;

* medical advisory committees;

* Labor-Expert Medical Committees;

* the National Expert Medical Committee.

The state of temporary disability is established by the afore-
mentioned competent health authorities after medical examina-
tion and issuance of a special certification document—a document
showing temporary incapacity for work. Before issuance of a
document for temporary incapacity for work the social security
status of the person subject to the exam is checked.

The document for temporary incapacity for work is gener-
ally issued on the day on which the temporary disability is estab-
lished. The only exception to this rule is if temporary disability is
established on a day when the person was working.

81d. art. 162(1).
¢“See 36 STATE GAZETTE (May 14, 2010).
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The person suffering from temporary disability should
submit the document for temporary incapacity for work to the
employer or should inform the latter for the issued document
within two working days of the day of issuance.

Provided the medical authorities prescribe sick leave, the
employer may not oppose to its use, moreover, it is obliged not
to allow the employee to come back to work before expiry of the
leave period.

The employee is entitled to a daily compensation for the
complete period of the sick leave, which amounts to 80 percent of
the average daily gross remuneration or the average daily insur-
ance income on the basis of which social security contributions
are made or are due for a temporary disability due to general dis-
ease, and 90 percent for a temporary disability due to labor acci-
dent and professional disease,’’® as these amounts are capped by
the maximum amount of such social security income set for the
period based on which the compensation is calculated (currently,
such maximum amount is BGN 2,200). Such compensation, how-
ever, shall not be more than the average daily net remuneration
of the employee for the period during which the compensation
is calculated nor less than the minimum daily salary determined
by the Council of Ministers. The compensation is due, provided
the employee has acquired at least six months of social security
on record during which period he/she has been ensured (or even
if the contributions have not been effectively paid such were due)
against all ensured social risks, or against all ensured social risks
save for labor accident, occupational disease and unemployment,
or against all ensured social risks save for unemployment.

Sick leaves are compensated from the state social security
funds. However, the employers are obliged to pay 70 percent of
the daily gross remuneration of the respective employees for the
first three days of their temporary disability to work, but not less
than 70 percent of the agreed daily remuneration.®’! Respectively,
the National Social Security Institute shall pay the compensations
due for the rest of the period after the fourth day of the temporary
disability to work.

67Social Security Code art. 41(1).
1Id art. 40(5).



V.C.2.b. BULGARIA 10-119

b. Parental Leave

The Labor Code prescribes paid leave for parents in the form
of pregnancy, childbirth, and adoption leave, nursing leave, child-
care leave for a child under age two, and childcare leave for moth-
ers of two or more children.

i. Pregnancy, childbirth, and adoption leave

Employers are required to allow paid time off to pregnant
employees and female employees who are in an advanced stage
of in vitro fertilization for medical examinations that are sched-
uled during work hours. Compensation for these periods of time
off is calculated according to the rules for payment of paid annual
leave.®”?

The Labor Code further entitles female employees to preg-
nancy, birth, and adoption leave of 410 calendar days per child;
45 of these days should be used prior to the childbirth date.®”
During this leave, however, instead of the labor remuneration, the
employee receives payment of compensation from the state social
security funds at the amount of 90 percent of the average daily
gross remuneration.

Where the mother and father are married or share a house-
hold, the father is entitled to a 15-day paid childbirth leave, begin-
ning on the date the child is discharged from a medical facility.®”*

In the case of an adoption, the employee is entitled to leave
in an amount equal to the difference between the child’s age on
the day he or she is delivered for adoption and the expiration of
the 410-day leave period.®”

With the consent of the mother or female adopter, a father or
male adopter may use the balance of the 410-day leave period, in
place of the mother, after the child reaches six months of age.®’* In
this event, the mother’s leave is interrupted for the time it is used
by the father.®”’

21d. art. 157(2).
BId. art. 163(1).
7414 art. 163(7).
5[d. art. 163(6).
7Id. art. 163(8).
77]d. art. 163(9).
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If the mother or female adopter dies or contracts a severe ill-
ness which prevents her from taking care of her child, the father
or male adopter is entitled to use the balance of the childbirth or
adoption leave. With the father’s consent, these leaves may be
used by one of the child’s grandparents.®’

ii. Nursing leave

A female employee who breastfeeds her child is entitled to
a paid nursing break until her child reaches eight months of age.
The nursing break must be granted for one hour twice each day or,
with the employee’s consent, two hours in a single uninterrupted
period. For an employee whose daily working time is seven hours
or less, the daily nursing break is one hour. Once the child reaches
eight months of age, a nursing break of one hour daily must be
granted to the employee, at the discretion of the health authorities,
for as long as necessary for nursing the child.®”

iii. Childcare leave for a child under age two

After the use of the pregnancy, childbirth, and adoption
leave, if the child is not placed in a childcare establishment, a
female employee is entitled to an additional paid childcare leave
for a first, second, or third child until the child reaches the age of
two, and six months for each additional child.**

With the consent of the mother or female adopter, a father,
male adopter, or one of the child’s grandparents is entitled to use
the childcare leave.®®!

The right to paid childcare leave extends to employees
with whom a child is placed under the provisions of the Child
Protection Act.®®> This type of paid childcare leave is available
until the child reaches two years of age. If a child is placed with a
family, only one of the spouses is entitled to paid childcare leave.

If the mother or female adopter of a child who has not
attained the age of two dies or contracts a severe illness which

8Id. art. 167(1).

1d. art. 166.

69074 art. 164(1).

S11d. art. 164(3).

8248 STATE GAZETTE (June 13, 2000), last amended and supplemented, 115
STATE GAZETTE (Aug. 10, 2006).
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prevents her from taking care of her child, the father or male
adopter is entitled to the balance of the leave for childbirth, adop-
tion, or nursing, respectively. Which type of leave will be used is
a question of fact and depends on the specific situation. With the
father’s consent, the childcare leave may be used by one of the
child’s grandparents.®®

Compensations depend on the type of leave that the father or
male adopter is using.

If childcare leave is not taken or is interrupted, a work-
ing mother is entitled to additional compensation (added to her
monthly salary) in the amount of 50 percent of the national mini-
mum wage.®*

iv. Childcare leave for two or more children

Where provided in a collective labor agreement, a female
employee with two children under age 18 is entitled to two work-
ing days of paid leave each calendar year. A female employee
with three or more children under the age of 18 is entitled to four
days of paid leave each calendar year. This leave must be used at
a time of the employee’s choosing and may not be compensated
in cash, except upon termination of employment.®

v. Return from parental leave

The Law on Protection Against Discrimination®® protects

female employees who have returned to work from their preg-
nancy, childbirth, or adoption leave and fathers who have returned
to work from their childbirth and adoption leave, due either to
expiration or interruption of the leave. The employer in these
cases is obliged to provide the employee the same or an equal
position as the one occupied by the employee prior to the leave, as
well as access to any improvement to which the employee would
have been entitled if he or she had not used the leave.®®” In addi-
tion, employees who have returned from pregnancy, childbirth,

*3Labor Code art. 167(1).

841d. art. 164(5). For a discussion of the minimum wage, see V.A.3., above.

®SLabor Code art. 168(1).

%See 86 STATE GAZETTE (Sept. 30, 2003), last amended and supplemented, 68
STATE GAZETTE (Aug. 2, 2013).

®7Law on Protection Against Discrimination art. 13(3).
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or adoption leave are entitled to receive training according to the
amended professional qualification if a technological change has
been implemented during their absence.®

Under the 2012 Labor Code amendments, an employee who
returns to work at the end of a period of parental leave (includ-
ing pregnancy, childbirth, adoption and childcare leave), or earlier
due to an interruption of that period, is entitled to propose to the
employer changes in the length and distribution of the working
time for a certain period or other changes in the employment rela-
tionship to facilitate his or her return to work.®® With a view to
facilitating a better balance between an employee’s professional
and family duties, the employer is under an obligation to take into
consideration the employee’s proposal for changes in the length
and distribution of working time, provided that the circumstances
in the enterprise allow that.*” The employee and the employer
may agree to change the employment relationship even while the
employee is on leave.®!

c. Educational Leave

Employees who are studying in secondary or higher educa-
tional institutions with the consent of their employer are entitled
to a paid leave of 25 business days per year.®> Qualifying students
are also entitled to a one-time additional paid leave of 30 days for
preparation and sitting for a matriculation examination or a state
certification examination.**

3. Unpaid Leave

Upon request by an employee, an employer may permit the
employee unpaid annual leave for up to 30 working days, which
will be considered as service time for purposes of length of ser-
vice requirements.®** Any unpaid leave in excess of 30 working
days will be considered as service time only if expressly provided

68814, art. 15(2).

9 abor Code art. 167b, subsec. 1.
0]d art. 167D, subsec. 2.

1]d art. 167b, subsec. 3.

21d. art. 169(1).

314, art. 169(3).

94]d. art. 160.
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by law.®” Other types of unpaid leaves recognized in the Labor
Code include the following:

e childcare leave (four or more children);%*°
* childcare leave (child under age eight);*’
* leave for working students;®®
* leave for preparation of a thesis or dissertation, or for other
educational or professional requirements;*”
* leave for employment with an international organization;®
and
* leave for active duty in the volunteer reserve.”!
There is an obvious overlap between the entitlements to paid
leave and unpaid leave, and the Labor Code does not provide ade-
quate guidance as to how the two may be reconciled.

a. Childcare Leave
i. Mothers with four or more children

After using all paid parental leave (including pregnancy,
childbirth, and adoption leave and paid childcare leave),”* a
mother or female adopter with four or more children is entitled
to take unpaid leave until the child reaches age two, unless the
child is placed in a childcare facility.”” With the mother or female
adopter’s consent, this leave may be used by the father, male
adopter, or one of the child’s grandparents.”™

ii. Parents with child under age eight

After exhausting paid parental leave and any unpaid child-
care leave available to mothers with four or more children, each

95]d. art. 160(3).

%Id. art. 165.

7Id. art. 167a.

93]d. art. 171.

91d. art. 161(1).

014, art. 160(2).

1d. art. 158.

72See V.C.2.b.i. and V.C.2.b.iii., above.
"SLabor Code art. 165(1).

7041d. art. 165(1).
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parent or adoptive parent is entitled to six months of unpaid leave
for raising a child under eight years of age.”” However, this leave
is not available to parents whose child is placed in a childcare
facility at full state expense.

The 2012 Labor Code amendments entitle each parent or
adoptive parent with the right to use up to five months of the other
parent’s or adoptive parent’s leave, subject to the other parent’s or
adoptive parent’s consent.’”®

b. Employment With International Organization

The Labor Code imposes an obligation on employers (and
thus an entitlement for employees) to grant a one-time unpaid
leave of up to one year to any employee who has a current
employment relationship with a European Union institution, the
United Nations, the Organization for Security and Co-operation
in Europe, the North Atlantic Treaty Organization, or any other
international governmental organization.”’

c. Volunteer Military Reserve

With the 2012 Labor Code amendments, an employee must
be considered to be on an unpaid service leave for the duration of
the event/duty, including the travel days to and back from the des-
tination, when called up for active duty in the volunteer reserve. In
case active duty in the volunteer reserve continues for more than
15 calendar days, the employee is entitled to two calendar days
of unpaid leave prior to the departure and after the return. The
employee receives remuneration from the budget of the Ministry
of Defense for the time period of the leave.”®

"5[d. art. 167a(1).
706Id.

Id. art. 160(2).
"8]d art. 158.
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VI. ANTIDISCRIMINATION
A. Protection Against Discrimination

1. Constitution

The Constitution outlines the legal status of the citizens of
the Republic of Bulgaria by establishing certain principles, one of
which is the principle of equal treatment and thus a ban on dis-
crimination. The principle of equal treatment applies in the field
of labor relations as well. Article 6(1) of the Constitution of the
Republic of Bulgaria proclaims that “All persons are born free
and equal in dignity and rights.” Paragraph 2 of that same article
adds that all citizens are equal before the law.” The so proclaimed
constitutional equality of all citizens is in fact equality before
all types of legislative instruments (i.e., including the legislative
pieces regulating the labor law relations).

Next, the Constitution does not allow any restriction of rights
or granting of privileges on the grounds of race, national or social
origin, ethnic self-identity, sex, religion, education, opinion,
political affiliation, personal or social status, or property status. If
privileges based on those specified social features are granted to
any person, such entitlement would amount to a violation of the
principle of equal treatment of all citizens before the law.

These general principles are further developed into detail by
the statutory instruments regulating the labor law relations.

2. Labor Code

Article 8(3) of the Labor Code prohibits both direct and indi-
rect discrimination based on race, nationality, origin, sex, sexual
orientation, age, color, political or religious beliefs, membership
in a trade union or other public organization, family or financial
status, existence of mental or physical disabilities, or differences
in the duration of an employee’s employment contract or the
number of the employee’s working hours. The term “indirect dis-
crimination” is defined to mean discrimination that occurs where
ostensibly legal means are used to carry out employment rights
and obligations but are applied in a way that actually places some
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employees in less favorable or more privileged positions as com-
pared to others.”®

Discrimination is not prohibited where it is based on the
qualification requirements for performing a particular job, or
where it 1s a means of carrying out the special legal protections
accorded to certain employees, such as minors, pregnant women
and mothers of young children, or the disabled.”"’

3. Law on Encouragement of Employment

The Law on Encouragement of Employment’!! introduces
specific prohibitions on discrimination on its own. Said prohibi-
tions are directly related to the scope of the Law on Encouragement
of Employment (i.e., in general job recruitment and vocational
training). In exercising the rights and obligations under the Law
on Encouragement of Employment, no direct or indirect discrimi-
nation, privileges, or restrictions based on nationality, origin, gen-
der, sexual orientation, race, skin color, age, political or religious
beliefs, membership in trade unions and other public organiza-
tions and movements, family, social and property status, and men-
tal and physical disabilities are allowed.”"?

This list introduces new criteria that are not listed in the
Constitution. These are sexual orientation, skin color, age, mem-
bership in trade unions and other public organizations and move-
ments and the presence of mental and physical disabilities.

Based on these criteria, the interests of the disadvantaged
persons are further protected. The most specific supplement relat-
ing to labor law is that concerning membership in trade unions
and other public organizations and movements. This specific cri-
terion is used to directly protect the rights and interests of the
members of the trade unions and thus to indirectly protect the
interests of the non-members of the trade unions, benefiting from
their protection provided by the latter.

"Law on Protection Against Discrimination art. 4(3).
"01d. art. 7.

"See 112 STATE GAZETTE (Dec. 29, 2001).

2[d. art. 2.
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4. Law on Protection Against Discrimination

The Law on Protection Against Discrimination,”"® which was
adopted in 2003, further develops the principles laid down in the
Labor Code and the Employment Encouragement Law. The Law
also harmonizes Bulgarian law with the requirements of the EU
antidiscrimination directives.”"

The Law on Protection Against Discrimination prohibits
any direct or indirect discrimination on the grounds of sex, race,
nationality, ethnic origin, citizenship, origin, religion or belief,
education, opinions, political affiliations, personal or public sta-
tus, disability, age, sexual orientation, marital status, or property
status.”” Direct discrimination is defined as any less favorable
treatment of a person than another person is, has been, or would
be treated under comparable circumstances.”'® Indirect discrimi-
nation occurs where a person is placed in a less favorable posi-
tion in comparison with other persons by means of an apparently
neutral provision, criterion, or practice, unless that provision, cri-
terion, or practice is objectively justified in view of achieving a
lawful objective and the means for achieving that objective are
appropriate and necessary.’!

The Law imposes obligations on employers with respect
to job vacancies, hiring, remuneration, training opportunities,
promotion, and disciplinary sanctions.”® In addition, employers
must adapt the workplace to the needs of a person with a dis-
ability unless the expenses for the adaptation are unreasonably
excessive and would impose a serious burden on the employer.”"®
Employers, in cooperation with the trade unions, must also take
efficient measures to prevent any form of discrimination in the
workplace.”

3See 86 STATE GAZETTE (Sept. 30, 2003).

"MFor a discussion of these directives, see the chapter on the European Union, at
VI, in Volume IA, Part 1.

"SLaw on Protection Against Discrimination art. 4(1).

T01d. art. 4(2).

d. art. 4(3).

"8]d. arts. 12—15, 20-21.

Id. art. 16.

0[d. art. 18.
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The Law Against Discrimination provides that the introduc-
tion of requirements for minimum age, professional experience,
or length of service for recruitment or for access to certain advan-
tages linked to employment, the special protection measures ben-
efiting pregnant women and mothers, requirements for age and
length of service provided for purposes of retirement, and the
measures provided for under the Employment Encouragement
Law do not constitute discrimination.””! Occupational activities
for which gender is an essential and determining professional
requirement are to be defined in ordinances issued by the Minister
of Labor and Social Policy in coordination with the Minister of
Internal Affairs and also by the Minister of Defense regarding
professional military service.”*

The Law establishes an Antidiscrimination Commission,
consisting of nine members, five elected by Parliament and four
appointed by the President, which has the power to receive and
investigate complaints, issue binding rulings, and impose sanc-
tions on violators.”

The 2012 amendments to the Law on Protection Against
Discrimination establish that any difference of treatment result-
ing from initiatives aimed exclusively or primarily at encourag-
ing entrepreneurship among women in cases where women are
under-represented, or at preventing or compensating for disad-
vantages in women’s professional careers, does not amount to
discrimination.”*

The 2012 amendments also provide that, in the course of
creating and implementing new legislation, state and public bod-
ies and bodies of local self-government should take into account
the substantive aim for prevention of any direct or indirect
discrimination.”

2d. art. 7(1).

221d. art. 7(2).

"BId. art. 47.

24Id art. 7(1), subsec. 19.
5[d. art. 6(2).
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B. Special Protections

1. Minors

The special protection accorded to minors under Bulgarian
law is based on consideration of their age, health, and their need
for special care. The Labor Code requires that all employees be
at least 16 years of age.””® Exceptions are provided for light work
not performed under dangerous or harmful conditions.”

The Ministry of Labor and the Ministry of Public Health are
empowered to prohibit children younger than age 16 from work-
ing in certain designated industries.””® The employment of per-
sons younger than age 15 is allowed only for film and theatrical
work, circus performances, and related work.”® The terms of such
employment are determined by the Council of Ministers.”*

The Labor Code further requires that children younger
than age 16 undergo a mandatory medical examination before
the commencement of employment.”?! Special pre-employment
authorization by the General Labor Inspectorate is also required
for persons younger than age 16.°> An employment contract con-
cluded with a minor in violation of these requirements is consid-
ered null and void.” The conditions and procedure for obtaining
permission to work for employees younger than age 16 are to be
further regulated by an ordinance issued by the Minister of Labor
and Social Policy and the Minister of Public Health.”*

The Labor Code prohibits persons younger than age 18 from
performing the following:’*

e activities that are unsuited to their physical or mental
capacity;

2¢Labor Code art. 301(1).

?7[d. art. 301(2).

728y, MRACHKOV, BULGARIA LABOR LAW 160 (1995).
Labor Code art. 301(3).

73(]Id.

BUd. art. 302(1).

214, art. 302(2).

"BId. art. 74Q2).

4See id. art. 303(4).

"$Id. art. 304.
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* activities that involve exposure to harmful physical, bio-
logical, or chemical effects, especially toxic agents, car-
cinogens, or agents causing genetic or intrauterine damage;

* activities that involve harmful conditions that, in any way
whatsoever, have unfavorable effects on the employee’s
health;

e activities that involve conditions of radiation;

* activities subject to exceptionally low or high tempera-
tures, noise, or vibrations;

* activities presenting a risk of labor accidents, which may
not be realized or avoided by a minor due to his or her
physical or mental immaturity.

The Labor Code also prohibits the employment of minors
between the ages of 16 and 18 in work which is hard, hazardous,
or harmful to their health or to their proper physical, mental, and
moral development.” In addition, minors between the ages of 16
and 18 may only be employed after a thorough medical examina-
tion and with the permission of the Labor Inspectorate.”’

The employer is obliged to inform employees younger than
age 18, as well as their parents or guardians, about risks related
to their work and about the measures taken for procuring safe
and healthy work conditions.”® In addition, minor employees are
permitted to work only 35 hours per week, seven hours per day.”*

2. Women

Female employees are given increased protection under
Bulgarian law from hazardous conditions that might prove to be
harmful to their health. For example, where a pregnant woman,
nursing mother, or female employee in an advanced stage of in
vitro treatment is performing work unsuitable for her condition,
and upon a prescription issued by the health authorities, employ-
ers are required to undertake the necessary measures to adjust
existing working conditions and/or working hours in order to

730]d. art. 303(1).
Id. art. 303(2), (3).
78Id. art. 305.

7Id. art. 305(3).



VI.B.3. BULGARIA 10-131

eliminate the risk for the employee. If an adjustment is technically
or objectively impossible, the employer is required to reassign the
employee to a new suitable position.”*® Pending the adjustment
or transfer, the employee must be excused from the obligation of
performing work unsuitable for her condition, and the employer
must pay her remuneration in the amount received for the month
preceding the issuance of the health prescription.”!

The Labor Code also provides that pregnant employees and
employees in an advanced stage of in vitro treatment may not be
assigned to overtime or night work.”*> Overtime and night work
restrictions also apply to mothers with young or handicapped
children.”

Employers may send a pregnant employee, an employee in
an advanced stage of in vitro treatment, or a mother of children
younger than age three on business trips only with the employee’s
written consent.”*

Under Article 313a of the Labor Code, the specific rights
granted to pregnant employees are subject to the employee’s
notice to her employer regarding her status, evidenced by a cer-
tificate issued by the appropriate health authorities. In the event
of an abortion, the employee is obliged to inform the employer
within seven days.

3. Persons With Reduced Work Capacity

Articles 314-320 of the Labor Code contain regulations
protecting “persons with reduced work capacity” by providing
them with more suitable working conditions and an opportunity
to remain with the same employer. Employees who are unable to
perform the job assigned to them due to a disease or an employ-
ment injury, but who may execute without any health risk another
suitable job within the enterprise or the same job under lightened
conditions, must be reassigned upon prescription of the health

0rd. art. 309.

Id. art. 309(2).

2Id. art. 147(1), subsec. 2. See V.B.2. and V.B.7., above.
Labor Code arts. 147(1), 149(4). See V.B.2. and V.B.7., above.
M4, art. 310(2).



10-132 INT’L LABOR & EMP. LAws VoL. ITA VI.B.3.

authorities through a transfer to another job or to the same job
under suitable conditions.”

An employer with more than 50 employees must designate
4 to 10 percent of the total number of jobs, depending on the eco-
nomic sector, for labor reassignment of employees with reduced
work capacity.”® Employers with more than 300 employees must
establish workshops for employees with permanently reduced
work capacity.”’

Overall, the Labor Code provisions are aimed at ensuring
a higher level of protection, including higher compensation, to
persons with reduced working capacity.

VII. OCCUPATIONAL SAFETY AND HEALTH AND
WORKERS' COMPENSATION

A. Safety and Health Protections

1. Constitutional Protections

Article 48(5) of the Bulgarian Constitution guarantees all
employees the right to safe and healthy working conditions.
Safety and health rules must be uniformly applied regardless of
the type and duration of the employment relationship. The state’s
goal is to guarantee a healthy and safe working environment for
the entire working population.

2. Statutes and Regulations

The general rules applicable in all economic sectors are con-
tained in the Labor Code and in implementing legislation. Detailed
regulation of healthy and safe conditions is also provided by the
Law on Safe and Healthy Working Conditions.”* Additionally,
special rules are established for different sectors of the economy.

Labor Code rules regulating employee health and safety
are designed to protect all employees from the harmful effect

"Id. art. 314. See VIL.B., below.

#Labor Code art. 315(1).

d. art. 316(1).

"8See 124 STATE GAZETTE (Dec. 23, 1997).
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of hazardous substances, noise, vibrations, high temperature,
extreme moisture, and other dangerous conditions. These condi-
tions are taken into consideration by a special state commission,
with the participation of government controlling bodies, before
any plan for construction, reconstruction, or modernization is
approved.”

The Labor Code requires that all employees must be
instructed and trained on safe methods of work. No person with-
out the knowledge and skills necessary to maintain healthy and
safe work conditions may be admitted to work in the enterprise.”°

Reduced working hours may be used as a safety and health
measure only in cases where harmful and specific working con-
ditions cannot be removed or reduced regardless of measures
undertaken by the employer and where a reduction in working
time would actually limit the risks to employees’ health.”>! The
types of work for which reduced working time is appropriate
are to be determined by an ordinance adopted by the Council of
Ministers.”?

Under Article 219 of the Labor Code, an employee has the
right to refuse or to stop working because of a legitimate, serious,
and direct threat to his or her life and health. An employee has a
right to compensation in cases of lawful refusals to perform the
job under existing conditions.”?

a. Provision and Use of Protective Clothing and
Equipment

Employers are obliged to provide employees with protective
clothing and equipment such as gloves, goggles, masks, etc.”*
Protective gear is required by law in situations where produc-
tion processes involve the operation of dangerous machinery.
Employees involved in these occupations have a legally imposed
duty to use the protective clothing and equipment during the

™Law on Safe and Healthy Working Conditions arts. 5, 6.
501d. art. 281.

SUd. art. 137(1) subsec. 1. See also V.B.3., above.

32Labor Code art. 137(2).

5374, art. 219(1), (2).

4Id. art. 284.
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performance of work assignments.”> Employers are prohibited
from paying employees as a substitute for providing protective
clothing and equipment.’®

Regulation No. 3 on the Minimum Requirements for Safe
Working Environments and Protection of Employees’ Health by
Use of Personal Means of Protection”’ provides a list of activities
that entitle employees to use personal protective means and iden-
tifies personal protective means and parts of the human body that
are at risk. Under Regulation No. 3, personal protective means
must meet the norms and requirements provided by law for such
products, as if intended for market release.

b. Production of Hazardous Materials

Pursuant to the Labor Code, employees engaged in the pro-
duction of hazardous and toxic substances are entitled to a free
meal, and if necessary, to antitoxins to neutralize the harmful
effects of the work environment.”®

Regulations protect employees from the risks related to
exposure to asbestos, noise, chemical agents, carcinogens, and
mutagens at work. These are as follows:

* Regulation on the protection of workers from the risks
related to exposure to asbestos at work;

* Regulation No. 3 on the minimum requirements for pro-
tection of workers from the risks related to exposure to
vibrations at work;”’

* Regulation No. 6 on the minimum requirements for pro-
tection of workers from the risks related to exposure to
noise at work;’®

* Regulation No. 10 on the protection of workers from the
risks related to exposure to carcinogens and mutagens;’®’
and

S1d. art. 284(2).

30Id. art. 284(4).

1See STATE GAZETTE 46 (May 15, 2001).
8Labor Code art. 285(1).

™ See 40 STATE GAZETTE (May 12, 2005).
"0See 70 STATE GAZETTE (Aug. 26, 2005).
1See 94 STATE GAZETTE (Oct. 24, 2003).
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* Regulation No. 13 on the protection of workers from the
risks related to exposure to chemical agents at work.”®>

The potential risks related to the working environment are
dealt with in a similar way in all of these regulations, which pro-
vide for regular assessment of risk, special training for employees,
and planning measures to limit the dangerous impact on people in
contact with the hazardous substances. The employer is obliged
to keep employees and their representative bodies informed of
the risk levels and to further exercise all steps available to reduce
exposure to the lowest level reasonably practicable.

c. Physical Examinations and Medical Services

Pursuant to the Labor Code, mandatory periodic medical
checkups are required for every employee.”® The frequency of
these checkups is determined by the Minister of Health, based on
the characteristics of the particular work environment.’

The Law on Safe and Healthy Working Conditions requires
employers to establish a medical services department within the
enterprise or assign the provision of medical services to qualified
outside contractors.”® The activities of outside medical services
contractors and the requirements applicable to their activities are
governed by Regulation No. 3 on the terms and conditions for
the operation of the occupational health services, issued by the
Minister of Health and the Minister of Labor and Social Policy.”®

d. Monitoring Workplace Safety and Health

Article 24 of the Law on Safe and Healthy Working
Conditions requires the employer to appoint one or more employ-
ees to organize and carry out activities related to the protection
and prevention of occupational risks or, alternatively, to establish
a specialized department within the enterprise to deal with these
issues.

72See 8 STATE GAZETTE (Jan. 1, 2004).

"3 Labor Code art. 287.

764Id.

"$SLaw on Safe and Healthy Working Conditions art. 25.
76See 14 STATE GAZETTE (Feb. 12, 2008).
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e. Recordkeeping and Reporting Requirements

Employers must record and report all occupational injuries
and registered occupational illnesses as part of a prevention plan
for labor-related accidents.” The procedure for registration of
incidents of occupational illnesses is governed by a special law,’®
the Ordinance on Registration and Accounting of Occupational
Illness.”®

3. Implementation of EU Directives on Safe Working
Conditions

Amendments to the Law on Safe and Healthy Working
Conditions implement the provisions of Council Directive 89/391/
EEC of June 12, 1989, on measures to encourage improvements in
the safety and health of workers at work.””® Pursuant to the current
provisions of the Law on Safe and Healthy Working Conditions,
all employers (including both entities and individuals) are obliged
to file an annual declaration with the General Labor Inspectorate,
no later than April 30 of the year following the year for which the
circumstances are declared. This declaration must include infor-
mation regarding the type and character of the work that is being
performed for the respective employer, working conditions, risk
factors, and certain other matters.””!

In addition, according to Article 36a of the Law on Safe
and Healthy Working Conditions, every five years, the Minister
of Labor and Social Policy, after consulting the employer and
employee organizations recognized as being representative on a
national scale, must submit to the European Commission a com-
mon report on implementation of the following:

"*TLabor Code art. 289(2).

"81d. art. 290.

DV No. 5 (1985), amended by DV Nos. 34 and 87 (1994).

™Law on Safe & Healthy Working Conditions, supp. provision 1(a). For a dis-
cussion of Council Directive 89/391/EEC, see the chapter on the European Union, at
VIIL.A.2., in Volume IA, Part 1.

MId. art. 15.
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e Council Directive 89/391/EEC of June 12, 1989, on the

introduction of measures to encourage improvements in
the safety and health of workers at work;’”?

individual directives under Article 16, Paragraph 1, of
Directive 89/391/EEC, which apply to the following areas:
work equipment; work with video displays; handling of
heavy loads involving the risk of spinal damage; tempo-
rary and mobile work platforms; and fishing and agricul-
ture;

Council Directive 91/383/EEC of June 25, 1991, supple-
menting measures to encourage improvements in the
safety and health at work of workers with a fixed-duration
or temporary employment relationship;’”?

Council Directive 92/29/EEC of March 31, 1992, on the
minimum safety and health requirements for improved
medical treatment on board vessels;”’*

Council Directive 94/33/EC of June 22, 1994, on the pro-
tection of young people at work;”” and

Council Directive 83/477/EEC of September 19, 1983, on
the protection of workers from risks related to exposure to
asbestos at work.”’

B. Reassignment and Compensation of Employees Following
Illness or Injury

Following an employee’s illness or injury, the employer
must comply with recommendations for reassignment given by
the health authority and with the requirements established in the
1987 Ordinance on the Reassignment.””” If the compensation of
the reassigned employee is less than that earned by the employee
in his or her previous assignment, the social security system
compensates the employee for the difference.”’® Terminating the

7721989 O.J. (L 183) 1.

7731991 O.J. (L 206) 19.

771992 O.J. (L 113) 19.

751994 0.J. (L 216) 12.

7761983 O.J. (L 263) 25.

"See 7 STATE GAZETTE (Jan. 27, 1987). See also VI.C., above.
"8Labor Code art. 320(2).
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employment relationship of a reassigned employee is allowed
only upon consent of the General Labor Inspectorate.””

Employees who are permanently disabled due to a job-
related illness or injury are categorized into levels by the Central
Labor Expert Physician Commission according to the extent of
their disability.”®® They are eligible to be placed in specialized
companies employing persons with disabilities, with remunera-
tion equal to that paid to healthy employees, plus additional com-
pensation in the following amounts:”8!

* employees categorized as having established reduction
in their working ability within the range of 50 percent to
70.99 percent receive an additional 30 percent of their reg-
ular monthly salary;

* employees categorized as having established reduction in
their working ability within the range of 71 percent to 90
percent receive an additional 30 percent—up to 50 percent
of their regular monthly salary; and

* employees categorized as having established reduction
in their working ability beyond 90 percent receive an
additional 40 percent—up to 60 percent of their regular
monthly salary.

Under the Social Security Code, compensation follow-
ing work-related illness or injury is due both to employees cov-
ered by social security, even in cases when they have fewer than
six months of service, and to employees younger than age 18.
Compensation for the first three working days of the illness or
injury is paid by the insurers.’®?

VIII. PENSIONS AND BENEFITS

Bulgarian employees have participated in public programs
providing pensions, recreational facilities, and welfare benefits

"PId. art. 333(1), subsec. 2.

Q0rdinance on the Reassignment art. 1(3).
d. art 13.

2Social Security Code art. 40(5).
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since 1957. The system of social security, health security, and
unemployment benefits contributions currently is governed by
the Social Security Code,’®® the Law on the Budget of the Social
Security Fund,”® and the Law on Health Security.”®

A. Social Security Contributions

For 2012, mandatory social security contributions were allo-
cated to the different state social security funds as follows:"¢

* 17.8 percent to the State Pension Fund, for employees born
before January 1, 1960, and 12.8 percent for employees
born after December 31, 1959;

* additional obligatory social security contributions in the
amount of 5 percent to the Private Pension Funds for
employees born after December 31, 1959;

* 3.5 percent for the General Disease and Maternity Leave
Fund;

* 1 percent for the Unemployment Benefit Fund;

* from 0.4 to 1.1 percent for the Labor Accident and Occu-
pational Disease Fund, depending on the economic activ-
ity performed by the employer.

For 2012, the contribution to the State Pension Fund for per-
sons born before January 1, 1960 is distributed as follows: 7.9
percent (out of the total contribution of 17.8 percent) is paid by
the insured employee; and 9.9 percent is paid by the employer.
The contribution to the State Pension Fund for persons born after
December 31, 1959 is distributed as follows: 5.7 percent (out
of the total contribution of 12.8 percent) is paid by the insured
employee; and 7.1 percent is paid by the employer.

The payment obligation for the obligatory additional social
security contributions to the Private Pension Fund is distributed

83See 110 STATE GAZETTE (Dec. 17, 1999).

"8 The referenced law is adopted on an annual basis.
85See 70 STATE GAZETTE (June 19, 1998).

86Social Security Code, art. 6(3).
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between the employer and the employee, with 2.8 percent paid by
the employer and 2.2 percent paid by the employee.

For the year 2012, the payment levy for contributions
to the Maternity Leave and General Disease Fund and the
Unemployment Benefit Fund is distributed between the employer
and the employee, with 60 percent paid by the employer and 40
percent paid by the employee.

For 2012, contributions to the Labor Accident and
Occupational Disease Fund are paid entirely by the employer.

B. Health Security Contributions

Contributions for health security are payable to the National
Health Security Fund. This obligation applies to the following
groups:”¥’

* Bulgarian citizens, including those with double citizenship
who permanently reside in Bulgaria;

» foreign citizens or persons without citizenship who are
granted permission to reside in Bulgaria permanently;

* refugees;

* foreign students or graduate PhD students; and

* other persons to whom Bulgarian law applies.

For 2011 and 2012, health security contributions amount to
8 percent of the employee’s social and health security income.”®®
The levy for payment of health security contributions is distrib-
uted between the employer and the employee, with 60 percent
paid by the employer, and 40 percent paid by the employee.”

C. Pensions

Under the Social Security Code, the right to retire on an old-
age pension is acquired upon reaching the age of 60 for women and

"Law on Health Security art. 33(1); Council Regulation No. 1408/71/EEC, 1971
0.J. (L 149) 2.

Law on the Budget of the National Health Security Fund for 2012, See 101
STATE GAZETTE (Dec. 18, 2012).

L aw on Health Security art. 40(1), subsec. 1.
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the age of 63 for men and recorded years of social security—34
years for women and 37 years for men. As of December 31, 2011,
the age will increase from the first day of each calendar year by
four months, until reaching the age of 63 for women and 65 for
men.’

Provided that individuals are not entitled to retire with an
old-age pension pursuant to the above rules, until December 31,
2011, they may acquire pension rights upon reaching the age of
65 for both women and men, if they have not less than 15 years
of actual recorded years of social security. From December 31,
2011, the age will increase from the first day of each calendar
year by six months, until reaching 67 years.”"

The Social Security Code also establishes a system of addi-
tional pension security for all individuals born after December
31, 1959, who are covered by the state social security system.
The additional pension security contributions are accumulated in
a personal account maintained for each covered individual by the
private security fund designated by the employee.” Said persons
are entitled to receive supplementary lifetime old age pensions.
The right to an additional lifetime retirement pension arises when
the insured person reaches the pension age as per the general
rules explained in the preceding paragraph.”® Upon request of
the insured person the respective fund for supplementary manda-
tory pension insurance may start to pay the additional lifetime
retirement pension, five years before the relevant age is reached,
provided that the moneys accumulated in the respective account
are sufficient to grant pension at an amount that is not less than
the minimum amount of the old-age pension.”*

D. Unemployment Benefits

Unemployment benefit contributions are payable toward a
fund for unemployment and professional qualification and amount

" Social Security Code art. 68(1).
M. art. 68(3).

2[d. art. 129.

3[d. art. 167(1).

P14, art. 167(2).



10-142 INT’L LABOR & EMP. LAws VoL. ITA VIII.D.

to 1 percent of an employee’s social security income.” The pay-
ment levy is pro-rated between the employer and the employee.
For 2011 and 2012, contributions were payable at a ratio of 60
percent to 40 percent.”®

Employees eligible to receive unemployment compensation
are those who have been obligatorily insured against any and all
insured social risks for a period of at least nine months during
the last 15 months prior to the suspension of the insurance. The
period of payment of unemployment compensation depends on
the years of participation in the social security system noted in the
employee’s records, but in no event may the period of unemploy-
ment compensation exceed 12 months.

There are several forms of unemployment benefits, includ-
ing the following:

* financial assistance for encouragement of entrepre-
neurship;”’

* free professional qualification;®

* use of intermediaries for acquisition of information and for
hiring;” and

* financial incentives for employers who hire unemployed
persons.®

The 2012 Social Security Code amendments provide that
unemployment compensation will be 60 percent of the average
daily remuneration or the average daily contributory income on
which insurance contributions to the Unemployment Fund are
due or have been paid for the period of 24 calendar months pre-
ceding the month in which the insurance has been terminated.®"!

3[d. art. 2(2), subsec. 4, art. 6(1), subsec. 1.
796[d.

’Employment Encouragement Law art. 47.
"81d. art. 63.

Id. art. 27.

8001d. art. 50.

801Social Security Code art. 54b.
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E. Welfare Benefits

The welfare program is supported by contributions from
employers, and the welfare fund is budgeted in the national budget.
Parents with children are entitled to modest monthly allowances
from the government. The Ministry of Health has jurisdiction
over matters of health and medicine, and health services are pro-
vided free to all.

Under the Law on Family Support for Children,’” in the
event of the birth of a child, parents are entitled to a one-time
monthly allowance payment payable upon request filed by the
parent within three years of the month of birth, funded from the
national budget.*” The amount of the allowance is as follows:**

* for the first child, BGN 250 (approx. €125);

* for a second child, BGN 600(approx. €300);

e for the third and each subsequent child, BGN 200 (approx.
€100).

The Law on Family Support for Children provides higher
benefits for parents of twins.*” Namely, the mother (or the adop-
tive mother, single father, single adoptive father, family of rela-
tives, or foster family) is entitled to a one-time payment for raising
twins who are under the age of one, regardless of the income of
the family and conditional upon the children not being placed in
a specialized childcare institution. The amount of the benefit for
2012 is BGN 1,200 (approximately €600) for each twin.

Pregnant women and parents with children up to 20 years of
age are entitled to a monthly allowance provided that their family
income falls below BGN 350 per month.® In 2007, the monthly
family allowance amount was BGN 18 for the first child and BGN
35 for the second and each next child.

802See 32 STATE GAZETTE (Mar. 29, 2002).

83Law on Family Support for Children art. 2(1) subsec. 2.

804 aw on the State Budget of the Republic of Bulgaria, 99 STATE GAZETTE (Dec.
16, 2012), §10(5), transitional and final provisions.

805 aw on Family Support for Children art. 6(a).

896Law on the State Budget of the Republic of Bulgaria, §10, transitional and final
provisions.
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Parents are entitled to a monthly allowance or social invest-
ments until their children graduate from secondary school, but not
beyond 20 years of age. “Social investments” are a nonpecuniary
form of family support for rearing children, provided in the form
of goods and/or services.?”

Provided that family income falls under BGN 350, families
whose children are registered in the first grade of a state or munic-
ipal school also are entitled to a one-time payment, at the begin-
ning of the school year, to cover part of their expenses.*® The
amount of this payment is determined annually by an act of the
Council of Ministers. This benefit also is available with respect to
children who are living with families of relatives or foster fami-
lies, regardless of the family’s income.

The 2012 amendments to the Law on Family Support for
Children provide that, once all criteria are met, the monthly allow-
ance for children with only one living parent®® is provided with-
out regard to the income of the family.8!° This family allowance
also is provided to a child who has finished his or her secondary
education until the age of 18.%!!

Under the 2012 amendments, the families of children who
were enrolled in first grade in state or municipal schools are
entitled to a one-time fixed-purpose benefit to cover part of the
upfront expenses at the beginning of the school year, without
regard to the monthly income of family in the following cases: 8

e children with permanent disability;

e children with only one living parent;

e children hosted with families of relatives and foster fami-
lies.

897Law on Family Support for Children art. 7.
89814, art. 10a.

809See id., add’l provisions §1, item 9.

81074, art. 7, subpara 9; id. art. 8, subpara 9.
811[d. art. 7, subpara 10.

8121d. art. 10a, subpara 4.
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IX. IMMIGRATION

Article 26 of the Constitution proclaims that “foreigners who
reside in the Republic of Bulgaria have all the rights and obli-
gations guaranteed by this Constitution, excepting those rights
and obligations for which the Constitution and the laws require
Bulgarian citizenship.”®!?

The employment of foreign nationals is regulated by the Law
on Encouragement of Employment (Employment Encouragement
Law).3!* The legal framework is further detailed by the Regulation
on the Terms and Procedure for Issuance, Refusal, and Withdrawal
of Work Permits to Foreigners in the Republic of Bulgaria®'’
and the Ordinance on the Terms and Procedure for Admission
of Expatriates in the Republic of Bulgaria for Provision of
Services.?!®

A. Access of Foreign Nationals to the Labor Market

The Minister of Labor and Social Policy may, after consul-
tations with the social partners and upon a recommendation by
the National Labor Migration Council, impose restrictions on the
access of foreign nationals, including highly qualified ones, to the
labor market in accordance with the condition, development, and
public interests of the labor market.?!’

In addition, the Employment Encouragement Law provides
that, based on a risk assessment, the General Labor Inspectorate
must exercise control over the employment of foreign nationals.
The risk assessment must be performed with a view to identifying
the businesses and sectors where employment of illegal foreign
nationals occurs or is very likely to occur. The risk assessment
must be performed based on analysis of the available data con-
cerning the demand and supply of workforce, the levels of offered

83CONST. art. 26(2).

814See 112 STATE GAZETTE (Dec. 29, 2001).
815See 39 STATE GAZETTE (Apr. 16, 2002).
816See 68 STATE GAZETTE (July 16, 2002).
87Employment Encouragement Law art. 73a.
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remuneration, any registered violations, and other data that might
be of relevance.®'®

B. Work Permit

1. General Rules

Foreign nationals may work in Bulgaria only after obtaining
a work permit, unless otherwise provided by law.*"” Work permits
should be requested by the Bulgarian employer and are issued by
the Bulgarian Employment Agency.

Work permits are issued by the Bulgarian Employment
Agency if the following pre-conditions are, among others, proved
to be satisfied:®*

* no Bulgarian citizenship is required under the law for the
occupation of the respective position to be occupied by the
employee;

e the situation, development and public interest at the
national labor market have been taken into consideration;

* the total number of foreigners employed by employer does
not exceed 10 percent of the average number of personnel,
employed by the employer under a labor law agreement
for the previous 12 months, whereas such requirement
must be fulfilled during the whole 12 month period;

* the employer presents proof that it has been actively
searching for the specialist it needs, at the labor market,
during a period of minimum 15 days before the applica-
tion for the work permit is submitted. This search should
have been performed via advertisements in the national
and local mass media as well as in the Labor Office of
the Employment Agency; the employer should also state
the reasons for not hiring Bulgarian citizens, EU citizens,
citizens of an EAA state, Swiss citizens, or foreigners hav-
ing long-term or permanent residence status in Bulgaria,

818]d. arts. 78a, 78b.

8971d. art. 70.

820Regulation on the Terms and Procedure for Issuance, Refusal, and Withdrawal
of Work Permits to Foreigners in the Republic of Bulgaria art. 6.
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refugees, or foreigners with humanitarian status, for the
specific position;

* the employee holds as a minimum a special high school
education, or any higher degree and/or possesses special
professional qualification and experience, which meet the
objective requirements for the respective job position and
the performed activity;

* there are no Bulgarian citizens, EU citizens, citizens of an
EAA state, Swiss citizens, or foreigners having long-term
or permanent residence status in Bulgaria, refugees, or for-
eigners with humanitarian status, who possess the required
professional qualification or specialty, and there is no
possibility for employer to timely educate the specialist
needed, the latter fact being established following a sur-
vey of the labor market in respect of the objective require-
ments to take that particular position and the specifics of
the activities to be performed.

The assessment of the fulfilment of these requirements is
performed by the EA.

Only as an exception and in special cases, a work permit
may be issued to a foreigner without complying with the above
requirements. In particular the requirements for:

* active search for a specialist; and

* the one requesting that there are no Bulgarian citizens, EU
citizens, citizens of an EAA state, Swiss citizens, or for-
eigners having long-term or permanent residence status in
Bulgaria, refugees, or foreigners with humanitarian status,
who possess the required professional qualification or spe-
cialty, and there is no possibility for employer to timely
educate the specialist needed,

may be waived but the other shall continue to apply.
Within the meaning of the foregoing the exceptions include:3?!

821d. art. 7.
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foreigners the employment of whom results from the exe-
cution of international treaties to which Bulgaria is a party;
the secondment of individuals belonging to the senior
management of a foreign legal person established in the
territory of the Republic of Bulgaria, hired upon an intra-
group transfer, or
specialists of a foreign legal person established in the ter-
ritory of the Republic of Bulgaria, who possess special
knowledge for mastering production technologies, equip-
ment or management techniques and are hired under an
intra-group transfer and are proved to have an education
and qualification degree corresponding to the respective
position, or
guest lecturers, lecturers and teachers in Bulgarian high
schools and universities provided that a decision of the
academic councils of the universities and of the regional
inspectorates of the Ministry of Education and Science
have been adopted, or
secondment of employees of a foreign legal person for the
purposes of coordinating or enhancement of the activities
of a company or a branch of the said foreign legal person,
or
secondment of foreigners who are specialists for the pur-
poses of installing, putting into operation and repair of
imported equipment, introduction of special technology,
know-how, application of specialized and unique tech-
nique, as agreed under a contract, or
secondment of persons who preserve their habitual resi-
dence abroad for the purposes of:
— training with regard to maintenance or accepting of com-
missioned equipment, machinery or other property;
— training under an export contract or a license agreement,
or
athletes and coaches with professional sports clubs where
the Bulgarian national sports federations and unions inter-
ested in hiring them because of their particular personal
qualities and high degree of professional knowledge and
skills have confirmed willingness to hire, or
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* persons with properly proven Bulgarian origin are hired on
a position for which they have relevant education and/or
professional qualifications and experience until permanent
residence permit is obtained, or

* employees of foreign tour operators who are posted to the
territory of the Republic of Bulgaria in order to control and
coordinate the implementation of a contract with a Bulgar-
ian tour operator or hotelier under the Law on Tourism, or

e participants in circus performances and dancers with
proven professional competence.

2. Exceptions to Work Permit Requirement

As of the Accession Treaty’s effective date (January 1,
2007), nationals of any EU Member State are entitled to work in
Bulgaria under the same terms as Bulgarian citizens.** In fact,
provisions of the Employment Encouragement Law apply equally
to Bulgarian and EU countries’ nationals.?*

According to the Regulation on the Terms and Procedure for
Issuance, Refusal, and Withdrawal of Work Permits to Foreign
Nationals in the Republic of Bulgaria (Work Permit Regulation),
a foreign national who has been assigned to work in the Republic
of Bulgaria by a foreign employer for a term of up to three months
may perform concrete assignments without a work permit, within
12 months after registration at the Employment Agency, in the
following cases:®**

* performance of installation and warranty repair of machines
and equipment shipped from abroad;

* training on maintenance, or acceptance of ordered equip-
ment, machines, or other articles; and

* attendance of a course within the framework of an export
delivery contract or a licensing agreement.

822Furopean Parliament and Council Regulation No. 492/2011 on freedom of
movement for workers within the Union (codification), 2011 O.J. (L 141) 1.

823See Employment Encouragement Law art. 2.

824Regulation on the Terms and Procedure for Issuance, Refusal, and Withdrawal
of Work Permits to Foreign Nationals in the Republic of Bulgaria, art. 4(3).
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The registration must be accomplished before the foreign national
enters Bulgaria except where provided by an international agree-
ment signed by the Republic of Bulgaria.

The Work Permit Regulation also provides that foreign
nationals who are in Bulgaria on assignments related to the imple-
mentation of contracts for tourist services between a foreign tour
operator and a Bulgarian tour operator or hotel operator, under the
terms and procedures of the Law on Tourism, may work without a
work permit, after registration with the Employment Agency, for
six months within a 12-month period.’*

3. EU Blue Card Program

The 2011 amendments to the Law on Encouragement
of Employment and the Law on Foreigners in the Republic of
Bulgaria®*® allow highly-qualified citizens of non-EU countries
to live and work in Bulgaria under what is known as the EU Blue
Card Program.®?” For purposes of the blue card, a highly-qualified
employee means a person who has the competence required for
the job concerned, i.e., higher education evidenced by a diploma,
a certificate, or another document issued by a competent author-
ity after training for a period of at least three years provided by
an educational institution recognized as a higher education insti-
tution by the relevant country.®”® The blue card is issued by the
Bulgarian Ministry of Labor and Social Policy for a term of one
year or, if shorter, for the term of the contract. If the term of a
labor contract is longer than one year, or if it is prolonged after
the expiry of one year, then the EU Blue Card can be renewed for
another one year term maximum, and this is done every year until
the foreigner specialist has the employment position. No restric-
tions or limitations of the number of renewals are present.

A blue card holder enjoys equality with Bulgarian citizens in
terms of the following:*

8251d. art. 4(4).

826See 153 STATE GAZETTE (Dec. 23, 1998).

87Law on Encouragement of Employment art. 74, and Law on Foreigners in the
Republic of Bulgaria art. 33k.

88 aw on Encouragement of Employment, add’l provisions, item 27a.

891d. art. 74¢(2).
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» working conditions, including payment, dismissal, health
and safety at work, terms of access, observance of obli-
gations, and social security rights within the laws of the
European Union;

* access to goods and services, including public ones;

* education and vocational training;

* payment of income-related acquired statutory pensions on
retirement;

* recognition of education diplomas;

* recognition of certificates and other proofs of professional
qualification;

* freedom of association, affiliation, and membership in
employer organizations or of any professional or trade
organizations, including the benefits conferred by such
membership, unless Bulgarian citizenship is required by a
law, statute, or other regulation.

During the first two years of legal employment of a highly-
qualified foreign national, a blue card holder may practice in the
territory of the Republic of Bulgaria only activities that satisfy the
conditions under which the blue card has been issued. During this
period, a blue card holder may change his or her employer only
after obtaining written approval from the National Employment
Agency.?*

C. Employment

1. Registration With National Employment Agency

Services provided by the National Employment Agency,®!
such as information on job vacancies and vocational training,
are only available upon registration. The Law on Encouragement
of Employment extends the right to register with the National
Employment Agency as an individual looking for a job to the
following:5#

8301d. arts. 74d(1)(2), 74e.
81See the Introduction at D., above.
82 aw on Encouragement of Employment art. 18(3), subsecs. 1, 6, 7.
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» foreign nationals who have been issued a long-term or per-
manent residence permit for the Republic of Bulgaria;

e family members of foreign nationals who have been
granted a long-term residence permit; and

* European Union blue-card holders who have remained
jobless for three months or wish to change their employer.

2. Documentation

The Law on Encouragement of Employment requires that, if
a foreign national is employed, the employer must request him or
her to present a valid residence document; a notarized, certified
copy of this document must be kept for the period of employ-
ment.? The employer is not liable if the document turns out to
be invalid.

The employer must also report to the National Revenue
Agency the date that a foreign national actually commences
work.?3* The 2012 amendments to the Law on Encouragement of
Employment require that this report must be made within seven
days of the actual commencement of work.*

3. Researchers Who Have Acquired Long-Term Stay Visa

A 2012 amendment to the Law on Encouragement of
Employment provides that foreign persons who have acquired a
residence permit for long-term stay in their capacity as researchers
pursuant to the provisions of Law on Foreigners in the Republic of
Bulgaria can avail themselves from the right to be treated equally
with regard to the following:®%*

» working conditions, including payment, dismissal, health
and safety at work, terms of access, observance of obliga-
tions and enjoyment of rights of social security within the
law of the European Union, etc.;

* access to goods and services, including public ones;

83]d. art. 72a.
8341d. art. 72a.
83514,

8361d. art. 74¢(2).
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* payment of acquired statutory, income-related, old-age
pensions at the rate applied by virtue of the law of the
debtor Member State(s), when moving to a third country,
without prejudice to existing bilateral agreements;

* recognition of educational diplomas;

* recognition of certificates and other proofs of professional
qualification in accordance with the Law on Recognition
of Professional Qualifications.??’

4. lIllegal Employment of Foreign Nationals

The employment of foreign nationals who are illegally in the
territory of the Republic of Bulgaria is prohibited. If an employer
hires such a person, the employer must pay him or her the amount
of the agreed remuneration but not less than the minimum wage®*
for a period of three months, unless the employer or the foreign
national proves a different duration of employment. The pay-
ment of remuneration remains due even after return of the foreign
national to the country of his or her usual residence. The payment
of taxes and social security contributions due under Bulgarian
legislation apply with regard to the payment of such remunera-
tion.?* The “illegal employment of a foreign national” means the
employment of a foreign national illegally staying in the territory
of the Republic of Bulgaria, as well as the employment or admis-
sion of a foreign national without the relevant authorization by or
registration with the National Employment Agency.

837]d. art. 72¢(2), subsec. 7.

83See V.A.3., above.

89aw on Encouragement of Employment art. 73.
8401d. add’l provisions, item 38.





