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BULGARIA

Bulgaria

Violetta Kunze and Milka Ivanova
Djingov, Gouginski, Kyutchukov & Velichkov

Communications policy

1 Regulatory and institutional structure

Summarise the regulatory framework for the
communications sector. Do any foreign ownership
restrictions apply to communications services?

The major statutory regulation applicable to the operation of electronic
communications networks (ECNs) and electronic communications
services (ECSs) in Bulgaria stems from a number of statutory instru-
ments, including the Constitution of the Republic of Bulgaria, the Law
on Electronic Communications (LEC) (available at www.cpdp.bg/
en/index.php?p=element&aid=433;), the Law on Personal Data Prot-
ection (available at www.cpdp.bg/en/index.php?p=element&aid=373),
the Law on Technical Requirements to Products, and the Law on
Protection of Competition. The aforementioned primary legislative
acts are supported by a number of instruments of the secondary leg-
islation and regulations adopted by the national regulatory authority
or by other competent bodies. Following an amendment to the LEC
that took place in December 2011, the regulatory framework in effect
is deemed to transpose in general the principles set out in the EU 2009
Regulatory Package.

The governmental policy in the sectorisimplemented by the Council
of Ministers, the National Radio Frequencies Spectrum Council and the
Minister of Transport, Information Technology and Communications
and the State e-Government Agency. The Bulgarian national regulatory
authority is the Communications Regulation Commission (CRC). The
CRC acts in cooperation and coordination with other authorities such as
the Bulgarian Commission for Protection of Competition (CPC) (which
has the primary responsibility for enforcement of fair competition
rules) and the Personal Data Protection Commission (which has been
entrusted with the regulation and control of the processing of individu-
als’ personal data). (See also question 28.)

No foreign ownership restrictions apply to the providers of ECSs.
Pursuant to the Law on the Economic and Financial Relations with
Entities Registered in Jurisdictions with a Preferred Tax Regime, their
Related Parties and their Ultimate Shareholders, however, effective as
of 1 January 2014, entities registered in a jurisdiction with a preferred
tax regime, as well as their related parties, are not eligible to acquire
ownership participation in a mobile operator or to participate (directly
or indirectly) in procedures for granting a permit for provision of ser-
vices as a mobile operator, unless certain conditions are met.

2 Authorisation/licensing regime

Describe the authorisation or licensing regime.

The LEC provides that public ECNs and ECSs can be provided freely
after submission of a notification to the CRC, unless individually
allocated scarce resources (eg, radio frequencies, addresses, num-
bers from the National Numbering Plan (available at www.crc.bg/
files/_en/bulgarian NNP-en-2012.pdf), etc) are required. In the latter
case, ECNs and ECSs may only be provided upon issuance by the CRC
of a permit for the use of the respective individually allocated scarce
resource. Hence no distinction is made as to the type of network or
service (mobile, fixed or satellite services, mobile, fixed, Wi-Fi, etc.
internet access), rather the regulatory regime depends on the use of
scarce resource.

www.gettingthedealthrough.com

The notification procedure is straightforward and free of charge,
and it normally takes about 14 days for the CRC to review the notifica-
tion and to register the undertaking with the register of the undertak-
ings that have notified the CRC about their intention to provide public
electronic communications. An undertaking that has filed a notifica-
tion for provision of ECNs or ECSs has an obligation to comply with
certain general requirements adopted by the regulator, depending on
the type of network or services provided (eg, certain technical, report-
ing, procedural, data protection, retention, consumer protection, law
enforcement obligations, etc). The rights and obligations of the ECNs
or ECSs provider arise as of the date of the duly filed notification and
are not limited in time. The undertaking operating under such authori-
sation has an obligation to inform the regulator within 14 days of any
change to the data stated in the notification and may terminate the pro-
vision of electronic communications upon submission of notification
to the CRC.

Where the provision of electronic communications requires the
allocation of a scarce resource, electronic communications shall be
carried out upon the issuance of a permit. If use of an individually
allocated scarce resource - numbers - is required, the permit shall be
granted without any auction or tender. The permit for use of individu-
ally allocated radio frequency spectrum shall be awarded on a competi-
tive basis if the number of applicants exceeds the number of persons
that may be granted a permit for the available radio frequencies. A
permit for use of individually allocated radio frequency spectrum is
awarded without auction or tender in the cases explicitly specified by
law, including, among others: (i) where the number of applicants is
lower or equal to the number of persons that may be granted a permit
for the available spectrum; and (ii) for carrying out electronic commu-
nications through the use of analogue ECNs for terrestrial analogue
radio broadcasting. A distinction in spectrum allocation for mobile,
fixed and satellite usage is made in the State Policy on Planning and
Allocation of the Radio Frequency Spectrum adopted by the Council of
Ministers. The National Plan further allocates radio frequency bands,
distinguishing between mobile, fixed and satellite usage.

A permit for the use of an individually allocated scarce resource is
granted for an initial period of up to 20 years, with the possibility for
extension of up to 10 more years. The permit may be modified by a
decision of the CRC upon the latter’s initiative on grounds provided by
the LEC (including, among others, changes in the applicable laws, rea-
sons related to the public interest and aiming at efficient use of scarce
resources, protection of consumers’ interests and ensuring universal
service) or upon the permit holder’s initiative.

Undertakings carrying out electronic communications have to pay:
(i) an annual fee for the CRC’s controlling activities of up to 1.2 per
cent (for undertakings having an annual gross income over 100,000
leva) or zero per cent (for undertakings having an annual gross income
below 100,000 leva) over the annual gross income from the provision
of ECNs or ECSs, VAT not included and following deductions as pro-
vided for by the law; and (ii) a one-time fee for administrative services.
In addition, undertakings using individually allocated scarce resources
have to pay: (i) an annual fee for use of such resource (the amount of
the annual fee for the use of an individually allocated scarce resource
shall be determined on the basis of criteria set forth by the law, such
as territorial coverage of the permit, term of spectrum use (in respect
of radio frequencies), availability and economic value of numbers
from particular number ranges (in respect of numbers), etc; and (ii) a
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one-time fee for granting, amendment or supplement of a permit for
use of such resource.

3 Flexibility in spectrum use

Do spectrum licences generally specify the permitted use
or is permitted use (fully or partly) unrestricted? Is licensed
spectrum tradable or assignable?

The permit for granting the use of an individually allocated scarce
resource generally specifies the permitted use.

Bulgarian law allows the transfer of a permit or (with respect to
a permit for the use of individually allocated radio frequencies) part
of the rights and obligations pertaining to the permit, as well as the
lease of the individually allocated radio frequencies after the prior
approval of the CRC. The CRC shall issue such approval if the con-
templated transfer or lease shall not negatively affect competition or
lead to changes in the conditions of use of the scarce resource. Specific
requirements related to the transfer of a permit are set forth in second-
ary legislation issued by the CRC.

4 Ex-ante regulatory obligations

Which communications markets and segments are subject to
ex-ante regulation? What remedies may be imposed?

The LEC contains a number of specific provisions aimed at prevent-
ing operators with significant market power (SMP) from carrying out
anticompetitive practices. These provisions are enforced by the CRC,
whose task, among many others, is to define and periodically analyse
the relevant markets for network infrastructure and communication
services, in order to determine whether effective competition exists.
The CRC conducts the analysis in accordance with the methods and
principles of competition law (ie, effective competition is deemed to
be absent if one or more undertakings has SMP in a relevant market).
In line with article 16(4) of the Framework Directive, the LEC defines
SMP as a position equivalent to dominance (ie, a position of economic
strength vesting in a single undertaking (or a group of undertakings)
the power to behave to an appreciable extent independently of com-
petitors, users and end users).

By the end of 2013, the CRC had completed its market analysis of
all markets identified in the Second Recommendation of the European
Commission on the relevant markets and had imposed preliminary
measures or remedies with respect to most of them. In line with the
2014 Relevant Market Recommendation, the CRC redefined the mar-
kets and initiated a new set of procedures. In June 2016 the authority
adopted decision 356/2016 where it confirmed that the market for call
origination on individual public telephone networks provided at a fixed
location has reached a sufficient degree of competitiveness and did not
require further ex ante regulation. The CRC reached this conclusion on
the basis of several criteria, including inter alia the growing number of
undertakings providing retail services on the market, the existence of
five competing national fixed networks, the ongoing development of
alternative infrastructures, four of which have national coverage, the
lack of demand for CS/CPS wholesale services, and the lasting trend
of growing market shares of alternative undertakings at the expense of
the incumbent Bulgarian Telecommunications Company (BTC). In the
light of the above market developments, the authority concluded that
competition law is more suitable to address potential market problems
than ex-ante regulatory intervention. Accordingly, the specific obliga-
tions that were imposed on BTC in the past were removed following a
transitional period that expired in November 2016. Similarly, by deci-
sion §81/2016, the CRC ruled that the market for access to a public tel-
ephone network at fixed location for home and business customers is
sufficiently competitive and does not require ex ante regulation.

In parallel (with the same decision 356/2016), the CRC concluded
that there are no products available that may be considered a sub-
stitute for the service of terminating a call on individual public tel-
ephone networks provided at a fixed location (market 1 in the Third
Recommendation). Therefore, the authority concluded that all under-
takings that provide wholesale call termination services at a fixed loca-
tion have SMP, as every fixed network represents a separate market for
call termination. The CRC impose on all 21 SMP operators the obliga-
tions of (i) access, (ii) transparency, (iii) non-discrimination and (iv)
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complying with price control. BTC was obliged in addition to publish a
reference offer and to follow accounting separation.

Again in June 2016 the CRC adopted decision No. 357/2016 with
respect to the market for wholesale voice call termination on individual
mobile networks (market 2 in the Third Recommendation). As with
the preceding decision 1362/2012, the authority held that each mobile
network operator (now a total of 4: Mobiltel, Telenor, BTC/Vivacom
and Max Telecom) had SMP in their respective networks, and each of
them had to comply with obligations for access and interconnection,
transparency, non-discrimination, separate accounting, and cost-
oriented pricing.

Since 2013 (by virtue of CRC decision 135/2013), the rates for
mobile and fixed call termination are determined in accordance with
the bottom-up long-run incremental costs (BULRIC) model. All SMP
operators are obliged to notify changes in the prices of regulated ser-
vices to the CRC one month prior to entry into force, and prices of tem-
porary promotional packages must be notified at least two weeks prior
to implementation. Twice a year the CRC may require SMP undertak-
ings to prove the cost orientation of prices, allowing them one month
to comply. If they fail to adjust prices or to prove the cost orientation,
the authority may impose one or more of the price control mechanisms
for a period not exceeding six months. Since the negotiations on the
actual application of the BULRIC model in the cost allocation struc-
ture of individual operators was progressing slowly, the CRC imposed
an interim termination price of 0.019 levs/min. In November 2016 the
BULRIC calculation was finalised and adopted by decision §85/2016,
leading to imposition of a termination price of 0.014 levs min) for the
period 2016-2020.

The analysis of the wholesale local access provided at a fixed loca-
tion (market 3a in the Third Recommendation) was completed earlier
in 2015 leading to the adoption of CRC decision 372/2015. Pursuant to
the analysis, the authority concluded that BTC is an operator with SMP,
thus including continued obligations to allow subscriber line access,
physical and virtual collocation, backhaul services, and additional
obligations for non-discrimination, transparency and cost-oriented
pricing with a specific price ceiling for access to the copper twisted pair
and collocation.

In August 2016 the CRC also completed its analysis of the market
for wholesale high-quality access provided at a fixed location (market 4
inthe Third Recommendation). Backin2012, BTC was designated as an
operator with SMP on the market for wholesale terminating segments
of leased lines (up to 8Mbit/s) and obliged to provide access to and use
of the respective facilities as well as additional pricing restrictions.
Pursuant to decision no. 412/2016 it was concluded that the market is
sufficiently competitive and all specific obligations imposed on BTC
were removed. For a transitional period of six months, BTC was obliged
not to terminate or modify unilaterally existing wholesale leased lines
agreements. As of February 2017 this market is fully liberalised.

5 Structural or functional separation

Is there a legal basis for requiring structural or functional
separation between an operator’s network and service
activities? Has structural or functional separation been
introduced or is it being contemplated?

If the CRC determines that effective competition in a relevant market
is deterred by a vertically integrated undertaking with SMP, it may
order functional separation, placing the activities related to wholesale
provision of access services in an independently operating company.
The separated undertaking must supply wholesale access services to
all operators, including to related parties, on the same terms and condi-
tions, including prices and timescales.

It should be noted that functional separation is an extraordinary
measure that has not been used to date in Bulgaria, and the law pre-
scribes that it must be applied only where all other measures have failed
and there are important and persisting competition problems or distor-
tion in relevant markets for wholesale access. The CRC may impose this
obligation after completing public consultations and subject to authori-
sation by the European Commission.

Getting the Deal Through - Telecoms and Media 2017

© Law Business Research 2017



Djingov, Gouginski, Kyutchukov & Velichkov

BULGARIA

6 Universal service obligations and financing

Outline any universal service obligations. How is provision of
these services financed?

In compliance with the Universal Services Directive, the LEC contains
provisions regarding the scope, designation of provision and financ-
ing of universal service obligations. ‘Universal service’ (US) is defined
as a set of services with a predetermined quality that must be offered
to all end users at an accessible price, irrespective of their location in
Bulgaria. The services encompassing the US obligation are listed in a
specific piece of secondary legislation and namely, the Regulation No.
6 of 3 March 2008 on the Universal Service under the LEC (as subse-
quently amended and supplemented). The services covered by the US
include voice services (fixed-line private residential national and inter-
national calls service and fixed-line public payphone service), Internet
services (dial-up internet access) as well as emergency services, ser-
vices for impaired or elderly people and directory services.

The US provider must be compensated for its net costs where the
provision of service represents an unfair burden for the undertaking.
The existence of an unfair burden must be determined on the basis of
the net costs and taking into consideration the intangible advantages
for the US provider associated with the provision of the US, provided
that the USs are provided at a loss or at prices below the reasonable
margin of profit. The rules for calculating the net costs are drafted by
the CRC.

Currently the former incumbent operator BTC/Vivacom has the
obligation to provide the US. A US fund was established but so far the
latter has not carried out collection and distribution of funds, because
up to and including 2015 BTC/Vivacom has not submitted a claim for
financial compensation.

7 Number allocation and portability

Describe the number allocation scheme and number
portability regime in your jurisdiction.

Numbers are considered to be a scarce resource and therefore the
rights of use for numbers are granted through a permit issued by the
CRC on an individual basis. Rights of use for individually allocated
numbers can be granted only to undertakings that provide electronic
communications through:
ECNs for publicly available telephone services (PATS); and
ECNs for providing public electronic communications ser-
vices, which are accessed through numbers from the National
Numbering Plan.

The National Numbering Plan is adopted by the CRC. The CRC is the
authority vested with the powers to allocate, reserve and withdraw the
usage of numbers.

See tquestion 1 for granting of the permits and duration.

Undertakings providing ECSs through numbers from the National
Numbering Plan have the statutory obligation to provide for number
portability, as follows: (i) in the case of fixed services, subscribers
would retain their numbers, irrespective of the change of the pro-
vider of the fixed phone service or the change of the address within
one and the same geographic national destination code; (ii) in the
case of mobile services, the numbers would be retained at any loca-
tion, irrespective of the change of the mobile operator; and (iii) in the
case of non-geographic services, the numbers would be retained at
any location, also irrespective of the change of the provider of non-
geographic services.

In implementation of the number portability rules the CRC has
issued functional specifications for number portability, containing
technical conditions for carrying out the porting, rights and obligations
of the operators, procedure, pricing and expenditure distribution prin-
ciples. Further to the functional specifications and under the supervi-
sion of the CRC the respective groups of operators using a particular
type of number (for mobile, non-geographic or geographic services)
have elaborated on the number portability procedure in detail.

www.gettingthedealthrough.com

8 Customer terms and conditions

Are customer terms and conditions in the communications
sector subject to specific rules?

Pursuant to the LEC, undertakings providing ECSs must offer those
services to end users in compliance with the principles of transpar-
ency and equal treatment with respect to the type of technology used,
the categories of subscribers, the amount of traffic and the means of
payment, and must not offer advantages to individual end users or
groups of end users for the same services. Nevertheless, undertakings
providing connection to public ECNs or public ECSs may use GTCs in
contracts with end users, which should be publicly available and must
constitute an inseparable part of the individual contracts.

Individual agreements enter into force seven days after execution,
unless the consumer has requested immediate application explicitly
in writing. Within this term the consumer is entitled to withdraw from
the contract without liability or the need to state any grounds. The LEC
establishes minimum content requirements for GTCs, as well as for
individual contracts with end users, including those to which GTCs
apply. GTCs prepared by operators providing universal services are
subject to approval by the CRC, while the other operators providing
public telephone services must submit the GTCs to the CRC for ref-
erence only. In addition, operators providing public ECSs must ensure
free access of consumers at least to:

GTCs (if any) applicable to the end user contract;

up-to-date information about prices and price packages;

up-to-date information about the quality of the services

offered; and

a current list of programmes included in the chosen packaged (in

case of provision of TV services).

Implementing article 30(5) and (6) of the Universal Service Directive,
the LEC requires that the initial term of contracts between end users
and ECSs providers does not exceed two years and that the undertak-
ings offer to end users the option to enter into a contract of up to one
year. The conditions and procedures for contract termination must
not hinder the ability of an end user to change service providers. In
addition, since 2012, on expiry of the original fixed term all contracts
become of indefinite duration and may be terminated by customers on
one month’s notice.

Furthermore, the CRC may regulate retail prices of SMP operators
where imposition of specific obligations is deemed insufficient. Thus
where the authority has established that an undertaking has SMP in a
relevant retail market, it may, for the purpose of protecting end users
and promoting effective competition, impose ex ante one or several of
the following limitations:

- obligation of cost-orientated retail prices;

price ceiling - limiting the growth of retail prices to a predeter-

mined maximum;

price benchmarking - obligation to align prices with those for same

or similar services in comparable relevant markets of another EU

member state; or

control of individual tariffs - direct micromanagement of tar-

iff elements.

9 Netneutrality

Are there limits on an internet service provider’s freedom to
control or prioritise the type or source of data that it delivers?
Are there any other specific regulations or guidelines on net
neutrality?

Apart from the EU harmonised rules (eg, Regulation (EU) 2015/2120
which entered into force in 2016), Bulgarian law still does not specifi-
cally regulate net neutrality matters. The CRC is currently in process
of preparing a position/statement clarifying certain general terms
set forth by Regulation (EU) 2015/2120, including with respect to the
speed of the service and the transparency of the contractual terms.
Pursuant to its annual report on the compliance with the require-
ments of Regulation (EU) 2015/2120, the CRC has established that in
reality, the internet service providers do apply certain measures for
network traffic management, such as blocking the access to the web-
sites of organisers of gambling games that are not authorised under
the Bulgarian Law on Gambling. However, such measures have been
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assessed as reasonable and acceptable exception as in Bulgaria they are
carried out in execution of a court order of the chairman of the Sofia
District Court issued in respect of implementing the statutory rules of
the Bulgarian Law on Gambling. Additional practices established by
the CRC include: (i) the designation of IPTV as a service optimised
for specific content and in cases of shared capacity - prioritising of
the IPTV traffic to ensure the capacity and quality of the IPTV as an
optimised service; and (ii) temporary or permanent blocking of net-
work ports, mainly for the reason to ensure the integrity and security
of the network, end user’s terminal equipment and safeguarding from
DDOS and virus attacks, SPAM and password fishing. So far, CRC has
not identified practices related to limitations of the use of end-user
devices imposed by the ISP providers but the commission has identi-
fied offering by mobile operators of bundled services covering apps and
traffic (eg, ‘zero rating’ when certain apps are used or in accessing cer-
tain websites) and as of the moment such practises are subject to CRC
assessment for price differentiation.

Yet, irrespective of the aforementioned developments, the issues
of net neutrality seem not to have arisen more prominently in Bulgaria
and, at least from a law point of view, net neutrality has not been inten-
sively discussed in the public domain.

+ the EU Structural Funds and in particular European Regional
Development Fund;
financing provided by the state budget. The Law on the State
Budget of the Republic of Bulgaria for 2017 does not envisage a
separate position related to financing of broadband matters; how-
ever, that does not exclude financing for investment purposes from
the budget of the Ministry of Transport, Information Technology
and Communications;
direct public investment or public financing from national or
local bodies;
financing from private investors involved in various forms of
public-private partnerships;

+  private financing (ie, from private investors implementing their
own broadband projects with their own resources, loans, etc);
financing provided by the European Investment Bank in the form
of loans; and
financial instruments established particularly for the broadband
sector (capital financing, bonds, guarantees, project bonds such
as the one elaborated by the European Investment bank and the
European Commission under the Europe 2020 Project Bond
Initiative or other risk-sharing financial instruments).

10 Platform regulation

Is there specific legislation or regulation in place, and have
there been any enforcement initiatives, relating to digital
platforms?

There is no specific piece of Bulgarian legislation that regulates the
digital platforms.

11 Next-Generation-Access (NGA) networks

Are there specific regulatory obligations applicable to NGA
networks? Is there a government financial scheme to promote
basic broadband or NGA broadband penetration?

In 2014 and 2015 the Bulgarian government passed a number of docu-
ments focusing on the NGA networks, including the National Plan
Regarding Broadband Infrastructure for NGA networks (prepared
mainly for utilisation of the EU resources for the 2014-2020 pro-
gramme period and specifying the means, methods and terms for
implementing Digital Agenda 2020) and the National Digital Agenda
2020 Programme (specifying the measures, institutions and terms for
ICT development in Bulgaria and for supporting the EU trends and
specific tasks). From a legal regulatory perspective, NGA networks
are electronic communications networks and in accordance with the
technological neutrality principle are subject to the same statutory
rules as provided for the networks based on other technologies. In view
of the transposition of Directive 2014/61/EU and the need to update
the national regulation governing the deployment of electronic com-
munications networks and the related infrastructure on 28 September
2016 the National Assembly has voted affirmatively the first reading of
the Bill on the Electronic Communications Networks and the Physical
Infrastructure. Apart from transposing the relevant EU regulation,
such law also aims at codifying the special provisions of the Law on
Electronic Communications and the Law on Structure of the Territory
applicable to deployment of electronic communications networks, as
well as to reducing and simplifying certain design planning, construc-
tion or interconnection procedures, as well as abolition of particular
requirements under certain conditions. Despite the fact that on 24
March 2016 the European Commission started an infringement pro-
cedure against Bulgaria for not transposing Directive 2014/61/EU, the
bill has not yet become law and no other methods for transposition of
the directive (such as amendment of the effective construction or elec-
tronic communications legislation) are in place.

There is no publicly available information about a particular gov-
ernment finance scheme to promote NGA broadband penetration.
Pursuant to the effective programme documents - the National Strategy
on Broadband Access Development in the Republic of Bulgaria and the
National Operating Plan for Implementation of the Strategic Goals
for Deployment of Broadband Access in the Republic of Bulgaria,
issued by the Ministry of Transport, Information Technology and
Communications - the following financing options would be available
for operators in Bulgaria:
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12 Data protection

Is there a specific data protection regime applicable to the
communications sector?

The Law on Data Protection does not contain specific rules regarding
the communications sector.

The LEC, however, contains certain rules on data protection appli-
cable in the communications sector. In particular, there are specific
rules on interception, data retention and disclosure.

Under the LEC, operators and service providers must ensure
the capacity to intercept electronic communications in real time and
the capacity for 24-hour surveillance, as well as access in real time to
data related to a specific call. Where such data may not be provided
in real time, they must be provided to the specialised Directorate for
Operational Technical Operations within the Ministry of the Interior
and to the State Agency for National Security within the shortest pos-
sible period of time after termination of the call. The interception shall
be implemented solely according to the procedure established by the
Law on Special Intelligence Means - the piece of legislation that sets
out the terms and conditions, procedures and control related to the use
of special intelligence means (such as interception and other ancillary
covert activities) and the results obtained via these means. Under the
rules of the aforesaid law, special intelligence means may be used only
for the prevention or investigation of intentional serious crimes, pro-
vided the necessary data cannot be collected or would be dispropor-
tionately difficult to establish by other means.

The right to request the use of special intelligence means and to
use the data collected and the material pieces of evidence retained is
vested only in the governmental authorities explicitly listed in the law.
Interception can only be undertaken under a well grounded written
request, extended to the chairman of the relevant competent court
(Sofia City Court, district or military court or specialised criminal
court) containing the statutory prescribed requisites (such as facts sub-
stantiating the view that a grave crime has been committed, the pro-
posed time period for the use of interception, and activities undertaken
so far within the investigation). Once the use of special intelligence
has been authorised by the respective court, the chairman of the State
Agency for Technical Operations issues a written order for enforcing
the relevant special intelligence means. Interception may only be con-
ducted by the relevant departments of the State Agency for Technical
Operations or one of the other authorities expressly authorised by law.

As a further exception to the confidentiality of communications,
again due to the prevailing public interest, Bulgarian legislation pro-
vides rules on data retention and disclosure. Operators and service pro-
viders must retain for a period of six months data necessary to:

trace and identify the source of a communication;

identify the destination of a communication;

identify the date, time and duration of a communication;

identify the type of communication;

identify users’ communication equipment or what purports to be

their equipment; and

locate the identifier of the mobile phone used.
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Retention of other data, including data on the contents of the elec-
tronic communication messages, is not allowed under the data reten-
tion rules. The retained data may be accessed only by the authorities
explicitly listed in the law. Such access to the retained data is limited to
the needs of national security, the prevention, detection and investiga-
tion of grave crimes. Cell ID data can also be used in the cases of search
and rescue of individuals under the Disaster Protection Act (upon
receiving information that a person is, or may be, in risk threatening his
or her life or health). At the end of the six-month period, operators and
service providers must delete the respective data. They should submit
to the Bulgarian Commission for Personal Data Protection monthly
reports (by the fifth of the month) on the data, destroyed during the
preceding month.

Authorisation for access is issued by the chairpersons of the
regional courts or a judge authorised by the latter. In a limited number
of cases (such as immediate danger from terrorism), ECN operators
and ECSs providers have to provide access without court authorisation
- based solely on the request of the head of the competent authority.
However the request is still notified to the competent court and in the
event the court founds no legal grounds to confirm the access to the
retained data, the respective provider shall be notified of the denial,
while the component authority has to destroy the data obtained.

Retained data that has been accessed in accordance with the statu-
tory rules can be retained for an additional three months on the request
of the head of the body that has requested access to it and with the
authorisation of the chairperson of the respective regional court or a
judge authorised by the latter.

The LEC does not provide for any mechanism for reimbursement
of the costs of an operator or service provider related to data retention
and disclosure obligations.

13 Cybersecurity

Is there specific legislation or regulation in place concerning
cybersecurity or network security in your jurisdiction?

The only statutory instrument currently dealing directly with cyber-
security matters in Bulgaria is the national Cyber Security Strategy
Cyber Resilient Bulgaria 2020 approved by the Council of Ministers
on 18 July 2016. The strategy does not provide for detailed rules, rights
and obligation, rather lays dawn guidelines in the field of cybersecurity
and specifies the government bodies that implement and further elab-
orate the national cybersecurity strategy - the National Coordinator
on Cyber Security (which will head the implementation of the cyber-
security strategy and the national plan for cybersecurity activities), the
national cybersecurity situation centre (which carries out permanent
monitoring of the national cybersecurity framework and coordinates
the reaction and response to any cybersecurity crisis, or the respective
CERT/CSIRT) and the emergency response teams (which carry out
specific operative and technical activities).

Since cybersecurity has been considered as a national security
matter, in the lack of legislative instrument specifically regulating
cybersecurity, the relevant statutory rules applicable in the field of
national security shall apply. As a result, particular aspects of cyberse-
curity (including the national security and emergency powers provided
to the respective authorities) are regulated by a number of laws, such as
the Law on the Management and Functioning of the National Security
Defence System, the Disaster Protection Act setting out the rules appli-
cable to the cases of disasters caused by nature or human conduct, the
Law on Electronic Government containing the rules relevant for the
information and network security of the state administration’s infra-
structure, the Classified Information Protection Act with rules applica-
ble to classified information, the Counter Terrorism Law laying down
the rights and obligations of authorities and citizens in the event of
terrorism, etc.

The information security and network integrity obligations of
electronic communications providers in particular are regulated by
sector-specific legislation as well. In order to prevent and minimise the
impact of security incidents on users and networks, electronic com-
munications providers have to take appropriate technical and organi-
sational measures to manage the risk posed to the security of networks
and services and take all necessary steps to guarantee the integrity of
the networks and the continuity of service supply. The measures shall
ensure a level of security appropriate to the risk, taking into account the
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nature of the problems and the costs of implementing the said meas-
ures. Pursuant to LEC electronic communications providers have the
obligation to notify immediately the CRC of any breach of security or
impairment of integrity that has had a significant impact on the opera-
tion of networks or services. The respective criteria for impact assess-
ment, the information required as well as the form of notification are
set forth in the General Requirements in Carrying out Public Electronic
Communications. In addition, upon risk of breach of the security of the
networks, the provider shall notify its subscribers in an appropriate way
about the threat, the necessary measures for removing the threat and
about the related expenses.

14 Bigdata

Is there specific legislation or regulation in place, and have
there been any enforcement initiatives in your jurisdiction,
addressing the legal challenges raised by big data?

Many of the large companies in Bulgaria have already faced some of the
challenges raised by big data - data protection, information security,
contractual (need of contractual warranties related to personal data
protection and cloud services), etc. However, apart from the defini-
tion for large-scale registries of personal data and apart from including
such registries as a privacy impact assessment criterion relevant for the
personal data protection rules, currently there is no specific Bulgarian
legislation or regulation dealing with big data.

15 Datalocalisation

Are there any laws or regulations that require data to be stored
locally in the jurisdiction?

There is no specific legislation governing data localisation in Bulgaria.
Yet it should be noted that certain sector-specific legislation indeed
contains data localisation components. For example, the applicable
regulations governing classified information require that such infor-
mation, as well as certain documents related to the security of the
information systems (the security certificate, the accreditation file, etc)
are stored in the organisational unit (ie, the entity itself) and explicitly
provide for rules and procedures of transfer. In addition, the statutory
requirements for transfer of personal data to non-EU countries could be
interpreted as encouraging data localisation as well. In case of process-
ing classified information, the ECs providers that have been designated
as operators of critical infrastructure might be indirectly subjected to
particular localisation rules. This is because pursuant to the statutory
rules applicable to the designation as critical infrastructure operator
and the related assessment of the risk, in the event of activities con-
cerning access to classified information, the respective rules of the
Classified Information Protection Act shall apply. Currently the des-
ignation as operator of critical infrastructure is relevant with respect
to the activities under the Disaster Protection Act and has the purpose
to decrease the risk from disasters and protect population. Pursuant to
the Regulation on the Procedure, Methods and Competent Authorities
for Establishing the Critical Infrastructure, Critical Infrastructure Sites
and Assessment of the Related Risk the three mobile service providers
- Mobiltel, Telenor, BTC/Vivacom - are operators of critical infrastruc-
ture in the ICT sector by default (on the grounds of their designation
as entities of strategic importance for the national security). However,
based on the rules of the aforesaid regulation, other electronic commu-
nications providers might be designated as operators of critical infra-
structure, as well.

16 Key trends and expected changes

Summarise the key emerging trends and hot topics in
communications regulation in your jurisdiction.

In view of the implementation of Directive 2014/61/EU during the sec-
ond half of 2015, Bulgaria started a complex process of coordinating
and amending the effective rules for electronic communications net-
works construction both from a telecoms regulatory and a construction
regulations point of view. As a result, a Bill on electronic communica-
tions networks and physical infrastructure from 28 July 2017 is currently
being debated by the Bulgarian parliament. In order to become a
good law said bill shall be approved at two sessions of the Parliament.
Effective as July 2016 amendments to the General Requirements on
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Carrying Out Public Electronic Communications (the main piece of
subsidiary legislation in the area of electronic communications) are in
place. The amendments strengthened the consumer protection levels
in this area by introducing additional obligations for the ECSs provid-
ers (yearly reporting to the regulator and publishing information on the
quality of the service, preparing and publishing electronic maps of the
level of coverage reached, etc). In Decision No. 322 of 15 June 2017, the
CRC proposed further amendments to the General Requirements on
Carrying Out Public Electronic Communications, in order to ensure
enhanced protection of the consumers and stronger competition
between the entities providing public ECSs. The changes are in line
with Directive 2002/20/EC and the proposed draft is currently subject
to a public discussion.

A new Law on the Electronic Identification was adopted on 20
May 2016, and some of its provisions (those related to the electronic
authorisations of organisations providing public services and entities
carrying out public functions) will enter into force in November 2017.
Rules on the Application of the Law on the Electronic Identification
were also passed on 13 September 2016 and they govern, inter alia,
the electronic identifiers, administrators of electronic identity and
certificate for electronic identity, etc. In addition, amendments to the
Law on e-government (502-01-96 of 23 November 2015) were voted
and passed by the Parliament on 16 June 2016 whereby the structure
of the institutions responsible for implementing e-government and
the policies in the area of ICT was changed by providing for two new
structural units: an E-Government State Agency (responsible for the
development and maintenance of the technical infrastructure, infor-
mation centres and communications network of the state administra-
tion) and a Unified System Operator State Enterprise (that will develop
and integrate e-services in the area of ITC and e-government). An
ordinance to the Law on e-government was recently passed, namely
the Ordinance on the general requirements for informational systems,
registers and electronic administrative services, which became effec-
tive as of 1 March 2017.

Other expected legislative changes relate to transposition of the
Directive (EU) 2016/1148 (the NIS Directive), the deadline for trans-
posing being 9 May 2018. The NIS Directive has not yet been finally
implemented into Bulgarian law, but recently various state authorities
have undertaken action towards enhancing the security of network and
information systems, as some of these actions have relevance to mat-
ters addressed by the NIS Directive. Recent relevant actions and trans-
position efforts include the adoption of the National Cyber Security
Strategy Cyber Resilient Bulgaria 2020 (see also question 13). However,
the NIS Directive still needs to be formally and finally implemented in
Bulgarian law and this has been identified by competent authorities as
a matter of priority, thus the adoption of transposing legislation can be
expected in the short term.

Media

17 Regulatory and institutional structure

Summarise the regulatory framework for the media sector in
your jurisdiction.

Under Bulgarian law content is regulated separately from transmission
and therefore the rules governing the provision of media services are
stipulated in a separate set of legislative acts: in the Law on Radio and
Television (LRT) and the pertaining secondary legislation.

The Council on Electronic Media (CEM) is an independent state
authority vested with the powers to regulate media services in Bulgaria.
‘Media services’ are legally defined in the LRT as audiovisual media
services and radio services. (See also question 28.)

18 Ownership restrictions

Do any foreign ownership restrictions apply to media
services? Is the ownership or control of broadcasters
otherwise restricted? Are there any regulations in relation to
the cross-ownership of media companies, including radio,
television and newspapers?

Pursuant to the LRT broadcasters shall be traders (individuals or
legal entities) registered under Bulgarian law or legal entities regis-
tered under the legislation of another EU or European Economic Area
member state. The Law on the Economic and Financial Relations with
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Entities Registered in Jurisdictions with a Preferred Tax Regime, their
Related Parties and their Ultimate Shareholders prohibits any entities
registered in a jurisdiction having a preferred tax regime, as well as
their related parties to establish or acquire a shareholding in an entity
that applies for and has been awarded with a TV or radio licence under
the LRT.
In addition, certain categories of persons are prohibited from par-
ticipating in licensing procedures:
entities refused or prohibited from carrying our insurance busi-
ness, as well as those in which such entities or shareholders thereof
have shares;
persons who cannot prove ownership of their property as required
under the Law on Measures against Money Laundering, as well as
the legal entities where such persons are shareholders;
persons who were declared insolvent or in liquidation within a five-
year term prior to submission of the licence application;
legal entities whose shareholders were listed as bad debtors under
the Law on Information Regarding Bad Loans; or
- persons who were refused or prohibited from carrying out broad-
casting activities within one year prior to submission of the
licence application.

Bulgarian law does not provide for special regulation in relation to the
cross-ownership of media companies. The LRT does not, however,
allow holders of local or regional broadcasting licences (or related par-
ties) to be issued with a licence with national coverage for the same
activity, except when such holders give up the local or regional broad-
casting licence. This rule does not apply to holders of a digital terres-
trial broadcasting (DTB) licence.

19 Licensing requirements

What are the licensing requirements for broadcasting,
including the fees payable and the timescale for the necessary
authorisations?

Broadcasting activities shall be provided either upon registration (eg,
for satellite and cable, creation of programmes that shall be transmit-
ted through ECNs for terrestrial or satellite broadcasting where such
programmes are designated to be received outside the territory of the
Republic of Bulgaria) or an individual licence is required for radio and
TV broadcasting activities for creation of programme services intended
for distribution over ECNs, where a scarce resource - radio frequency
spectrum - is used. The competent authority in all cases is the CEM.
Non-linear services are subject to simple notification to the CEM.

Radio and TV activity for the creation of programmes that are to
be transmitted through ECNs shall be carried out based on a licence
to be issued by the CEM. Such licence secures that the respective pro-
grammes are transmitted by the undertaking to which the CRC has
awarded a permit for use of radio frequency spectrum for carrying out
electronic communications through ECNs for digital radio broadcast-
ing. The programmes to be transmitted through ECNs for DTB shall
be of the type and profile as either determined by or coordinated with
the CEM. The procedure for issuing a licence shall be initiated upon
request of an interested party or by the initiative of the CEM or the
CRC and may take between three and four months. The number of
licences so issued is unlimited.

The programme licence granted by the CEM is personal and may
only be transferred with the CEM’s prior consent and subject to fulfil-
ment by the new licence holder of the requirements existing at the time
of the initial issuance of the licence. The licence is granted for a term of
up to 15 years and it may be extended by the CEM upon the request of
the operator; the maximum term of the licence may not exceed 25 years.

Registration is carried out through a straightforward procedure.
Registration is of unlimited term.

The fees payable for carrying our broadcasting activities are calcu-
lated in accordance with the tariff for the fees for radio and TV activity.
In general, the fees consist of an initial administrative fee, which covers
the costs of issuing the licence or registration, and an annual fee. The
latter varies depending on the type of service (radio or audiovisual),
the territorial coverage (local, regional or national) and the number of
citizens who may take advantage of the licensed or registered service.
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20 Foreign programmes and local content requirements

Are there any regulations concerning the broadcasting

of foreign-produced programmes? Do the rules require a
minimum amount of local content? What types of media fall
outside this regime?

Under the LRT, at least 5o per cent of the annual transmission time of
TV broadcasters, excluding the time set aside for news, sports events,
games, advertising and teletext and teleshopping, is reserved for
European works, when this is practicable. It is further prescribed that at
least12 per cent of such programme time (excluding any reruns) shall be
dedicated to European works of independent producers. The law does
not limit the application of these requirements to particular types of TV
media, and therefore the regime is applicable to any TV programming.

With respect to radio programmes, the applicable law requires only
that the creation and broadcasting of European works in radio pro-
grammes be encouraged, without setting any minimum reserved for
Bulgarian or European works.

The above requirements are not applicable to programmes that are
aimed only at local audiences and that are broadcast by a single opera-
tor who is not part of a national network.

21 Advertising

How is broadcast media advertising regulated? Is online
advertising subject to the same regulation?

TV and radio advertising is regulated by the LRT, and advertising
online via websites, social network platforms, apps or otherwise is
regulated by the Electronic Commerce Act (ECA). Both acts impose
specific restrictions on advertising material that matches the form
and function of the platform upon which it appears and specify the
penalties to be imposed in case of non-compliance. In addition, the
Protection of Competition Act (PCA) imposes general requirement for
good faith presentation of commercial communication and prohibits
misleading advertising content.

Chapter 4 of the LRT implements the relevant rules of Council
Directive 89/552/EEC of 3 October 1989 on the coordination of cer-
tain provisions laid down by law, regulation or administrative action
in member states concerning the pursuit of television broadcasting
activities and provides for additional rules, which Directive has been
repealed by Directive 2010/13/EU of 10 March 2010 on the coordina-
tion of certain provisions laid down by law, regulation or administra-
tive action in member states concerning the provision of audiovisual
media services.

The LRT provides that every commercial communication broad-
casted over TV or radio should be clearly recognisable as such and
distinguishable from editorial content. The legislator explicitly pro-
hibited ‘hidden commercial communication’, which is defined as any
type of TV or radio broadcasting that with words, sound, images of
goods, services, trademark or of any kind of activity of a producer of
goods or of a service provider aims to promote the goods, services or
image of the said natural or legal entity and which, due to the absence
of clear indication, might mislead the audience about the advertis-
ing nature of the respective TV or radio programme. The ECA, on the
other hand, is less restrictive and only requires that commercial com-
munication published online is clearly defined as such and that the
advertiser is clearly identified.

22 Must-carry obligations

Are there regulations specifying a basic package of
programmes that must be carried by operators’ broadcasting
distribution networks? Is there a mechanism for financing the
costs of such obligations?

Must-carry obligations for conveying nationwide and regional pro-
grammes of the Bulgarian National Television and the Bulgarian
National Radio free of charge are imposed on cable and satellite net-
work operators.

The CRC also imposed in compliance with the LEC conveyance
obligations on the undertakings providing ECNs for distribution of
radio and television programme services where said networks are used
by a significant number of end users, including end users with disabili-
ties, as their principal means to receive radio and television programme
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services. The CEM is the competent body to determine through a rea-
soned decision the type and the profile of the licensed Bulgarian tel-
evision programmes or radio programmes that shall be mandatorily
transmitted over the DTB networks. Pursuant to the LRT, the number
of such programmes shall not exceed two programmes for each ECN
for DTB. Currently 11 commercial TV programmes have must-carry
status only applicable to DTB networks.

The operators of DTB networks are obliged to transmit these pro-
grammes on the basis of cost-orientated prices set up in the contracts
between the network operators and the content provider. If no agree-
ment is reached by the TV programme provider and the respective
operator of the DTB network, the prices for the transmission shall be
determined by the CEM and the CRC.

Currently a must-carry obligation is imposed on the cable and sat-
ellite network operators, as well as on NURTS Bulgaria AD and NURTS
Digital EAD.

23 Regulation of new media content

Is new media content and its delivery regulated differently
from traditional broadcast media? How?

No. There is no difference in the rules applicable to traditional broad-
casting and those relevant to new media content, provided that such
content qualifies as audiovisual or radio broadcast service. However,
it should be noted that certain categories of content are explicitly
excluded from the scope of the LRT regulations (eg, electronic versions
of newspapers and magazines, stand-alone text-based services, media
services that are not for mass communication, private correspondence
sent to a limited number of recipients over electronic communications
networks, services whose principal purpose is not the provision of pro-
grammes, ie, where any audiovisual content is merely incidental to the
service and is not its principal purpose, etc). In addition, not only online
media, but also print media are not regulated by law.

24 Digital switchover

When is the switchover from analogue to digital broadcasting
required or when did it occur? How will radio frequencies
freed up by the switchover be reallocated?

Analogue TV broadcasting was switched off on 30 September 2013 and
as of that date broadcasting of terrestrial television in Bulgaria is digi-
tal only.

The relocation of the frequencies freed up as a result of the digital
switchover has been carried out based on the Plan for Implementation
of Terrestrial Digital Television Broadcasting (DVB-T) in the Republic
of Bulgaria, several amendments of the LEC and LRT and the Rules
for the Terms and Procedure for Providing Access to Electronic
Communications Services via Terrestrial Digital Broadcasting
Networks and for Provision of Electronic Communication Services to
Individuals with Hearing and Optical Disorders through such Networks
(an instrument of the secondary legislation issued by the CRC). Owing
to the intensive interest, the licences for use of the frequencies for
DVB-T have been granted on the grounds of the competitive bid pro-
cedure (so far five licences for use of DVB-T frequencies have been
granted). The government is reviewing the possible future use of the
782-862MHz band for mobile wireless broadband applications (the
‘digital dividend’) once this band is released from current government
use. During the second phase of the digital switchover the Ministry of
Defence had to free up part of the 26 channels in the frequency band
470-574MHz and §74-862MHz used by the ministry. However, mainly
for financial and budgeting reasons, at the end of 2015 the freeing up of
such channels for civil use had still not been completed.

In 2016 and 2017 the CRC initiated the following public consulta-
tion procedures to establish: the interest in the use of radio spectrum
of the 800MHz band (Decision No. 531 of 13 October 2016); the man-
ner to provide the free resource of the 1,800MHz band (Decision No.
299 of 8 June 2017); and the perspectives to use the 92-9§GHz band
(Decision No. 320 of 15 June 2017). The CRC also adopted the results
from the conducted public consultation procedures on the perspec-
tives to introduce the DVB-T of the 174-230MHz and 526.5-1606.5 kHz
bands (Decision No. 300 of 8 June 2017).

According amendments dated 2016 to the National Plan for the
Spectrum allocation, adopted by Decision No. 545 of the Council of
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Ministers of 28.06.2004 certain frequencies within the frequency
bands 450-459MHz and 460-469MHz should have been subject to
use by this Ministry of Defence until 2016. In addition the frequency
bands 478-494MHz, 5o02-510MHz, 590-614MHz, 646-686MHz,
726-75§8MHz, and 766-790 MHz may be used for radio broadcasting in
individual regions of the country after coordination with the Ministry
of Defence. Lastly, when using radio frequency bands 811-821MHz
and 852-862MHz for civilian use, this use should not be harmful to the
radio equipment of the Ministry of Defence using neighbouring radio
frequency bands.

25 Digital formats

Does regulation restrict how broadcasters can use their
spectrum (multi-channelling, high definition, data services)?

The LEC provides that the CEM shall issue licences on the basis of
which radio or TV programmes shall be transmitted through ECNs for
DTB (also see question 19). Such licences shall grant the right to dis-
tribution of the programmes by an undertaking to which a permit for
the use of an individually assigned scarce resource (radio frequency
spectrum) for carrying out electronic communications over ECNs for
DTB was granted by the CRC in the territorial range indicated in the
permit. The radio or TV programme services shall be broadcast by the
above-described undertaking on the basis of a written contract, unless
otherwise provided in law. The undertaking providing electronic
communications over ECNs for DBT shall distribute licensed TV pro-
grammes whose type and profile have been determined by or coordi-
nated with the CEM under the rules of the LRT.

26 Media plurality

Is there any process for assessing or regulating media
plurality (or a similar concept) in your jurisdiction? May the
authorities require companies to take any steps as a result of
such an assessment?

There are no specific legal rules or process for assessing media plurality
by competent state bodies or for instructing companies to take steps
in that regard. There is a general requirement that when deciding on
whether to issue a licence for radio or TV activities the CEM evaluates,
among other things, whether by issuing a licence favourable condi-
tions for media diversity and pluralism will be created. Additionally,
the LRT also prescribes that in conducting activities, the CEM shall
protect, among other things, the freedom and plurality of speech
and information.

27 Keytrends and expected changes

Provide a summary of key emerging trends and hot topics in
media regulation in your country.

The digital switchover is without a doubt the event that has most influ-
enced the media environment in Bulgaria in the past five years. During
that period the CEM regularly announced and carried out procedures
for the award of licences for radio and television broadcasting activities
for the creation of programme services intended for distribution over
ECNs for DTB. In its latest report on its supervisory activities within
the period 1 July 2016-31 December 2016 the CEM reported that 59
providers of analogue radio services hold a licence in the radio sector
and transmit 85 radio programmes. Radio programmes are also trans-
mitted via cable - there are 27 registered providers of 28 cable radio
programmes. 120 registered Bulgarian providers of audiovisual media
services via cable and satellite, which create 150 TV programmes, are
active on this market. Only six programmes created by four providers
of audiovisual media services are broadcast via the DTB networks.

In its decision 279 of 24 March 2015 the CPC adopted an advocacy
opinion dealing with the legal framework governing the must-carry
obligations. The CPC concluded that the implemented model of digital
switchover in this country led to a lack of interest in digital terrestrial
TV and there was not enough content to be distributed by the DTB net-
work operators. The competition authority found that the strengthen-
ing of cross-platform competition among media, expected as a result
of the digital switchover, has not occurred, nor have new undertakings
entered this market despite the increased capacity for broadcasting of
radio and TV content. According to the CPC it could be argued that
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the main objectives of the digitalisation, namely to use the available
spectrum more efficiently, to provide better quality and programme
diversity for consumers’ benefit, has not been achieved as expected.
The CPC further recommended that the competent state authorities
(including those vested with legislative powers) review the currently
must-carry rules and a better balanced solution be found in order to
provide consumers with the advantages of free and paid access to radio
and TV content.

LRT is constantly subject to amendments and most of the leg-
islative changes relate to particular issues that have captured the
attention of Bulgarian society in a particular moment (eg, types of pro-
grammes offered by the Bulgarian National Radio and the Bulgarian
National Television; as well as management of the Bulgarian National
Television) as well as implementation of the pertinent EU legislation
(amendments in relation to article 3 of Directive 2010/13/EC). As of 17
July 2017, there is only one pending amendment to the LRT, in relation
to the reporting obligation of the CEM and we do not expect any major
regulatory changes in the area of electronic media in the near future.

In its Agenda for 2017 the CEM focused on essential for the
Bulgarian society values and emphasised, among others, the following
supervisory activities with respect to the media services providers: reg-
ular monitoring on the social diversity and restraining any act of hate
speech, monitoring that the gender equality and non-discrimination of
women is guaranteed as well as ensuring the protection of the consum-
ers and of the children, etc.

Regulatory agencies and competition law

28 Regulatory agencies

Which body or bodies regulate the communications and
media sectors? Is the communications regulator separate
from the broadcasting or antitrust regulator? Are there
mechanisms to avoid conflicting jurisdiction? Is there a
specific mechanism to ensure the consistent application of
competition and sectoral regulation?

State governance in the telecoms sector is exercised by the Council
of Ministers (ie, the government), the National Radio Frequencies
Spectrum Council and the Ministry of Transport, Information
Technologies and Communications. The Council of Ministers adopts
and updates the State Policy in the Electronic Communications Sector
and the State Policy on Planning and Allocation of Radio Frequency
Spectrum. The latter is drafted by the National Radio Frequencies
Spectrum Council, which also maintains the National Plan for
Allocation of Radio Frequency Spectrum. The Ministry of Transport,
Information Technologies and Communications has general oversight
over the electronic communications and information society sectors,
and its powers include, among others, preparing drafts of secondary
legislation acts, representing the country in international organisa-
tions, etc.

In addition, broad sector-specific competence is vested with the
CRC, which is an independent state agency and a separate legal entity.
The CRC is a collective body, consisting of five members, including
a chairman and a deputy chairman. The CRC chairman is appointed
and released from office by the Council of Ministers. The deputy chair-
man and two of the members are appointed and released from office
by Parliament, and one CRC member is appointed and released from
office by the president. The term of office of all members is five years,
and a member may not serve for more than two consecutive terms
of office.

The CRC has the power to regulate and monitor compliance of
providers and provision of ECSs with the applicable law. Among other
things, the CRC may and has to:

+ determine the relevant markets of ECNs and ECSs subject to ex-
ante regulation under the LEC;

- investigate, analyse and evaluate on a regular basis the level of
competition on the relevant markets; and

determine the undertakings with SMP and impose on them,

amend or revoke specific obligations aiming to preserve or restore

effective competition.

The CRC is also the authority competent to issue, amend, supple-
ment, transfer, suspend, terminate or revoke permits for use of an

Getting the Deal Through - Telecoms and Media 2017

© Law Business Research 2017



Djingov, Gouginski, Kyutchukov & Velichkov

BULGARIA

individually allocated scarce resource. The CRC has the power to

resolve disputes between undertakings providing electronic commu-

nication services and review claims submitted by end users in specific
cases envisaged in the LEC. The CRC maintains mutual cooperation
with the national regulatory authorities of other EU member states and
with the European Commission in order to procure the development of
consistent regulatory practices and implementation of EU law.

Another public authority with specific competence in the media
sectoristhe CEM. Itis anindependent state agency and a separate legal
entity, comprising five members: three appointed by the Parliament
and two by the president. The term of office of all CEM members is
six years. The composition of the authority is renewed every two years
within the Parliament’s quota and every three years within the presi-
dent’s quota. A member of the CEM may not serve for more than two
terms of office, and such terms of office may not be consecutive.

The CEM is vested with the powers to regulate media services in

Bulgaria. It is charged with the following tasks and competence:
to supervise the activities of media service providers in compliance
with the LRT;
to issue opinions on draft legislative acts and international treaties
in the media services sector;

- to award individual broadcasting licences to radio and TV broad-
casters for national and regional programme services, which have
the right to be distributed by an undertaking that has been granted
an authorisation for the use of a radio frequency spectrum for pro-
vision of electronic communications over networks for DTB with
national or regional scope; and

- tokeep public registers of:

radio and TV programme services that are distributed over
cable ECNG, by satellite and over ECNs for DTB;

radio and TV programme services that are distributed over
existing or new ECNs for analogue terrestrial broadcasting;
on-demand media services; and

undertakings that distribute Bulgarian and foreign programme
services, etc.

Finally, the CPC is also competent to intervene in the telecoms and
media sectors in order to monitor compliance with the Protection of
Competition Act (PCA). The PCA covers all business operations in all
sectors of the economy and the presence of sector-specific regulatory
requirements does not prevent its application. The PCA comprises the
substantive rules on restrictive horizontal and vertical agreements,
abuse of dominance and monopoly, merger control, sector inquiries,
compliance review of legislation and administrative acts, and unfair
trading practices. The PCA also constitutes the national competition
authority - the CPC - and sets out the rules for antitrust investigations,
merger control, sector inquiries, enforcement and imposition of penal-
ties for breaches of competition regulations.

The principal responsibility for enforcement of the competition
rules in Bulgaria falls to the CPC. The latter is an independent, spe-
cialised state agency, composed of a chairman, deputy-chairman and

five ordinary members (a total of seven) elected by Parliament with a
tenure of five years.

The CRC and the CPC must act in coordination and cooperation.
Mergers and joint ventures in the telecoms and media sectors that
meet the relevant national thresholds are reviewed separately by the
CPC and the CRC, each applying its special statutes. In theory, the
CRC should have exclusive jurisdiction to monitor compliance with the
LEC and to regulate SMP, but in practice abuse of SMP may fall within
the purview of the PCA and thus should be also investigated and sanc-
tioned by the CPC.

There are some mechanisms aiming to ensure consistency in the
application of the different regimes and to avoid conflicting exercise of
jurisdiction. First, there is a cooperation agreement between the CPC
and CRC, whereunder the regulators inform one another of the draft
decisions they intend to take and assist each other in the course of their
investigations. Second, the LEC contains specific provisions regard-
ing cooperation between the CRC and CPC, especially with respect to
ex-ante market review. The CRC is obliged to consult the CPC when
adopting a methodology for the terms and procedure of relevant mar-
kets definition, analysis and assessment, and criteria for designat-
ing undertakings with SMP (the currently effective version adopted
by CRC decision No. 2076 of 23 October 2012, promulgated in State
Gazette No. 89 of 13 November 2012, in force as of 13 November 2012).

29 Appeal procedure

How can decisions of the regulators be challenged and on
what bases?

The decisions of all national regulators - whether sector-specific, such
as the CRC or CEM, or general, such as the CPC - qualify as adminis-
trative acts (general or individual) and are subject to appeal before the
Supreme Administrative Court (SAC) pursuant to the rules and proce-
dures set forth in the Administrative Procedure Code. The grounds on
which a general or individual administrative act can be challenged are
as follows:

lack of competency of the issuing authority;

failure to comply with the form envisaged by the law;

material violation of the administrative procedure rules;

non-compliance with substantive legal rules; and

non-compliance with the purposes of the law.

The SAC reviews the appeal in a panel of three justices (a chamber)
and can affirm the respective regulator’s decision, affirm and revise in
part the administrative decision (eg, revise the amount of the sanctions
imposed) or quash the decision and remand the case to the authority
for de novo proceedings.

The decision of an SAC chamber is subject to further appeal on
points of law before an SAC panel of five justices (a grand chamber).
The grand chamber focuses primarily on the quality of preceding judi-
cial review, but it would also analyse the underlying administrative act.
If it quashes the judgment of the chamber, it must decide the case on
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the merits, unless a manifest breach of procedural rules was committed
or additional facts need to be established, for which written evidence is
not sufficient. In the latter case proceedings must be remanded back to
the administrative authority. The decision of the grand chamber is final
and is not subject to further appeal.

30 Competition law developments

Describe the main competition law trends and key merger
and antitrust decisions in the communications and media
sectors in your jurisdiction over the past year.

In 2015 there were many merges in the telecom sector, including the
prominent acquisition of BTC by Viva Telecom (Luxembourg) SA (a
subsidiary of VIB Capital), and the subsequent re-entry of the com-
pany in the broadcasting sector with the acquisition of NURTS - the
leading provider of radio and television broadcasting and signal trans-
mission in Bulgaria. During the same period, Mobiltel acquired Blizoo
Cable - the largest cable TV operator in Bulgaria, thus creating the
second largest TV network (in number of subscribers). The only inter-
esting merger operation recently was the creation of a joint venture
between NetInfo (the largest Bulgarian online services provider, part
of Nova Broadcasting Group) and a financial services company with the
aim to create and promote a modern online platform that could offer
objective comparative information about the prices of financial ser-
vices in Bulgaria (CPC decision No. 818/2016).

36

There were no significant antitrust investigations in the telecoms
and media sectors during 2016. The only notable case was an investiga-
tion against BTC initiated on the complaint of several small cable TV
operators alleging that the incumbent company was applying discrimi-
natory terms when providing access to its subterranean cable network.
This prompted an in-depth analysis of the cable TV and broadband
markets which lead the CPC to the conclusion that BTC was no longer
a dominant undertaking thus, there was no longer a risk of predatory
pricing or margin squashing (CPC decision No. 260/2016).

Finally, on the plane of unfair competition, there were a couple of
interesting decisions related to misleading advertising. Acting on com-
plaint by MaxTelecom the CPC analysed the campaign run by Telenor
with respect to the launch of its 4G network in Bulgaria and found that
the advertising statements concerning theoretical download speed
amounted to exaggerations, as a result of which a fine in excess of §
million levs was imposed (CPC decision No. 851/2016). In another
case where the provision by BTC of free TV and broadband equipment
(STBs and routers) was challenged as a form of dumping the CPC ruled
that to the extent that the revenant devices were necessary in order to
access the service purchased free offers and renting agreements were
fully in line with the law (CPC decision No. 692/2016). At the same
time, in another case concerning Bulsatcom the CPC noted that a fail-
ure to provide a specific TV channel as part of the package advertised
at the time of contact conclusion amounts to misleading advertising,
for which the operator received a fine exceeding 0.5 million levs (CPC
decision No. 2§2/2016).
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